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Organization and Use of this October 2014 Supplement

This October 2014 Supplement (this “Supplement”) to the September 2012 Department of
Justice Wisconsin Public Records Law Compliance Outline (the “Outline”) summarizes statutory
changes and significant case law developments since publication of the Outline. This Supplement is
intended for use together with the Outline.

This Supplement follows the same organizational scheme as the Outline. Each update cites
the section of the Outline to which it pertains. Full case citations are used the first time a case name
appears in the following updates; full case citations also appear in Appendix A to this Supplement.
The 2011-12 Wisconsin Statutes, updated through 2013 Wisconsin Act 380, are replicated in
Appendix B. Statutory language changes are highlighted in yellow.

Sections of the Outline for which there are no significant updates are omitted from the
following summary.

* k% %
1. Public Policy and Purpose.
At Section II.C. (Outline, pages 1-2), see John K. Maclver Inst. for Pub. Policy, Inc. v.

Erpenbach, 2014 WI App 49, 1 32, 354 Wis. 2d 61, 848 N.W.2d 862 (“Transparency and
oversight are essential to honest, ethical governance.”)

IV.  Key Definitions. Certain definitions were amended or created by 2013 Wisconsin Acts 171
and 265.

At Section IV.A. (Outline, page 2), the definition of “record” was amended (changes
highlighted).

“Record” means any material on which written, drawn, printed, spoken,
visual, or electromagnetic information or electronically generated or stored data is
recorded or preserved, regardless of physical form or characteristics, which has
been created or is being kept by an authority. “Record” includes, but is not limited
to, handwritten, typed or printed pages, maps, charts, photographs, films,
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recordings, tapes, optical disks, and any other medium on which electronically
generated or stored data is recorded or preserved. “Record” does not include
drafts, notes, preliminary computations and like materials prepared for the
originator’s personal use or prepared by the originator in the name of a person for
whom the originator is working; materials which are purely the personal property
of the custodian and have no relation to his or her office; materials to which
access is limited by copyright, patent or bequest; and published materials in the
possession of an authority other than a public library which are available for sale,
or which are available for inspection at a public library.

Wis. Stat. § 19.32(2).
At Section IV.A.1. (Outline, page 2), see Maclver Inst.,, 354 Wis. 2d 61, 1 18 (Emails

sent to an elected lawmaker for the purpose of influencing the lawmaker’s position on a public
policy, maintained on a government email system, are records).

At Section IV.A.4.b. (Outline, page 3), note that the Wisconsin Supreme Court
significantly modified holdings of the Wisconsin Court of Appeals decision discussed in the
Outline in Juneau Cnty. Star-Times v. Juneau Cnty., 2013 WI 4, 345 Wis. 2d 122, 824 N.W.2d 457.
The supreme court held that law firm invoices in possession of the insurance company—nbut not
the policyholder—are *“contractors’ records” under 8 19.36(3) and are therefore subject to
disclosure. Id., 1{ 81-83. The supreme court also concluded that records produced or collected
“under” a contract for § 19.36(3) purposes means records that are produced or collected “in
accordance with, pursuant to, in compliance with, in carrying out, subject to, or because of” a
contract, or “in the course of” the contracted-for matter. Id., 1 37, 57, 83.

The unique tripartite relationship among the policy holder, insurance company, and
lawyer retained by the insurance company for the policy holder involved in this case differs from
the typical relationships contemplated by § 19.36(3) among an “authority” subject to the public
records law, a contractor of the authority, and a subcontractor of the contractor. Id., 1{ 49-51.
“In the ordinary business relationship between an authority, a contractor, and a subcontractor of
the contractor, the authority does not have a direct contractual relationship with the
subcontractor; the subcontractor is not an agent of the authority; and the authority does not work
directly with the subcontractor.” 1d., { 50.

As before, a subcontractor’s records produced or collected under a contract with an entity
other than an authority are not subject to disclosure under the public records law unless
something “bridge[s] the gap” between the authority and the subcontractor. Id., { 75-78, citing
Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. Dist,, 221 Wis. 2d 575,
585 N.W.2d 726 (Ct. App. 1998) (payroll records of subcontractor who had contracted only with
general contractor were not 8 19.36(3) contractors’ records on account of general contractor’s
contract with authority, to which subcontractor was not a party).

In construing § 19.36(3), the supreme court adopted commonly understood meanings of
the terms “produced,” “collected,” and “under” in the context of the factual setting of this case.
Juneau Cnty., 11 41-43. The law firm invoices were produced or collected in the course of the
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law firm’s representation of the county and insurance company under the liability insurance
policy, so the invoices fell under the liability insurance policy and 8 19.36(3) requirements were
met. Id., 11 13, 57.

At Section IV.C. (Outline, pages 5-6), the definition of “authority” was amended (changes
highlighted).

“Authority” means any of the following having custody of a record: a state
or local office, elective official, agency, board, commission, committee, council,
department or public body corporate and politic created by the constitution or by
any law, ordinance, rule or order; a governmental or quasi-governmental
corporation except for the Bradley center sports and entertainment corporation; a
special purpose district; any court of law; the assembly or senate; a nonprofit
corporation which receives more than 50% of its funds from a county or a
municipality, as defined in s. 59.001(3), and which provides services related to
public health or safety to the county or municipality; a university police
department under s. 175.42; or a formally constituted subunit of any of the
foregoing.

Wis. Stat. § 19.32(1).
At Section 1V.C. (Outline, pages 5-7), see Wis. Prof’l Police Ass’n v. Wis. Cntys. Ass’n,

No. 2014AP249, 2013 WL 4637474 (Wis. Ct. App. Sept. 18, 2014) (recommended for publication),
1 15 (unincorporated association is not an “authority”).*

At Section 1V.D. (Outline, page 7), the definition of a “legal custodian” was amended
(changes highlighted). A “legal custodian” includes the following, among others specified in the
statute (changes highlighted):

(1) An elective official is the legal custodian of his or her records and the
records of his or her office, but the official may designate an employee of his or
her staff to act as the legal custodian.

(2) The chairperson of a committee of elective officials, or the designee of
the chairperson, is the legal custodian of the records of the committee.

(3) The cochairpersons of a joint committee of elective officials, or the
designee of the cochairpersons, are the legal custodians of the records of the joint
committee.

Wis. Stat. § 19.33(1)-(3). Also,

(8) No elective official of a legislative body has a duty to act as or
designate a legal custodian under sub. (4) for the records of any committee of the

'This case has not yet been ordered published as of completion of this Supplement. See Wis. Stat.
8§ 809.23(3) regarding citation of unpublished opinions.
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body unless the official is the highest ranking officer or chief administrative
officer of the committee or is designated the legal custodian of the committee’s
records by rule or by law.

Wis. Stat. 8 19.33(8).

The definition of “person authorized by the individual” was amended (changes
highlighted). “‘Person authorized by the individual’ means the parent, guardian, as defined in s.
48.02(8), or legal custodian, as defined in s. 48.02(11), of an individual who is a child, as defined
in s. 48.02(2); the guardian of an individual adjudicated incompetent in this state; the personal
representative or spouse of an individual who is deceased; or any person authorized, in writing,
by an individual to act on his or her behalf.” Wis. Stat. § 19.32(1m).

A new definition of “elective official” was created. “‘Elective official’ means an
individual who holds an office that is regularly filled by vote of the people.” Wis. Stat.
§ 19.32(1bd).

A new definition of “special purpose district” was created: “*Special purpose district’
means a district, other than a state governmental unit or a county, city, village, or town, that is
created to perform a particular function and whose geographic jurisdiction is limited to some
portion of this state.” Wis. Stat. § 19.32(3m).

VII. The Response to the Request.

At Section VII.D.10. (Outline, pages 15-16), on mandamus review, custodians who are
lawmakers are not entitled to a heightened level of deference to their application of the balancing
test. Maclver Inst., 354 Wis. 2d 61,  15.

At Section VI11.D.10.b. (Outline, page 16), see State ex rel. Ardell v. Milwaukee Bd. of Sch.
Dirs., 2014 WI App 66, 1 18-19, 354 Wis. 2d 471, 849 N.W.2d 894. A reviewing court may
examine requested records in camera on mandamus, but is not required to do so. In camera review
is not necessary when a custodian identifies policy reasons of sufficient specificity for
nondisclosure, and those reasons override the presumption in favor of disclosure. In Ardell, for
example, the authority identified a domestic abuse injunction against the requester and his
subsequent conviction for violating that injunction as reasons for denying a request for records
about an employee who had obtained the injunction against the requester. The facts were
undisputed, eliminating any need to speculate as to how the requester would use the requested
information to harm the employee. The requester’s violent history clearly indicated harmful intent
inconsistent with the purpose of the public records law. Compare Maclver Inst., 354 Wis. 2d 61,
126 (“While Erpenbach correctly asserts that the possibility of threats, harassment or reprisals alone
is a legitimate consideration for a custodian, the public interest weight given to such a consideration
increases or decreases depending on the likelihood of threats, harassment or reprisals actually
occurring.”) (italics in original). See also Lakeland Times v. Lakeland Union High Sch.,
No. 2014AP95, 2014 WL 4548127 (Wis. Ct. App. Sept. 16, 2014) (not recommended for
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publication), 17 42-43 (in camera review not necessary when a requested record falls within a
statutory or common law exception to the public records law).

VIII. Analyzing the Request.

Related to Section VIILE.2.e. (Outline, pages 20-21), see Lakeland Times,
2014 WL 4548127, |1 22-37 (report of comments about job applicant obtained from former
employer is a record used for staff management planning not subject to disclosure pursuant to
Wis. Stat. § 19.36(10(d)).*

Related to Section VIIILE.2.i. (Outline, page 21), statutory language about disclosure of
the identities of applicants for public positions has been clarified (changes highlighted).

(7) IDENTITIES OF APPLICANTS FOR PUBLIC POSITIONS.

(@)

1. In this subsection, “final candidate” means each applicant who is seriously
considered for appointment or whose name is certified for appointment, and
whose name is submitted for final consideration to an authority for appointment,
to any of the following:

a. A state position, except a position in the classified service.

b. A local public office.

2. “Final candidate” includes all of the following:

a. Whenever there are at least 5 applicants for an office or position, each of
the 5 applicants who are considered the most qualified for the office or position
by an authority.

b. Whenever there are fewer than 5 applicants for an office or position, each
applicant.

c. Whenever an appointment is to be made from a group of more than
5 applicants considered the most qualified for an office or position by an
authority, each applicant in that group.

Wis. Stat. § 19.36(7)(a).

®This case has not yet been ordered published as of completion of this Supplement. See Wis. Stat.
8 809.23(3) regarding citation of unpublished opinions.

3This case has not yet been ordered published as of completion of this Supplement. See Wis. Stat.
8§ 809.23(3) regarding citation of unpublished opinions.
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Caution: At Section VIIL.E.4.e.ii. (Outline, page 25), subsequent litigation has created
uncertainty about how the DPPA intersects with the Wisconsin public records law. The judgment in
one Wisconsin circuit court case mirrored the analysis outlined in OAG 1-02-08. New Richmond
News v. City of New Richmond, No. 13-CV-163 (Wis. Cir. Ct. St. Croix Cnty. July 2, 2014). That
case has been appealed and is pending in the Wisconsin Court of Appeals as No. 2014AP1938.
Similar issues also have been raised in federal litigation now pending before the United States
Circuit Court for the Seventh Circuit in Senne v. Vill. of Palatine, Case No. 13-3671.

At Section VIIILE.5.e.iv. (Outline, page 26), see Maclver Inst., 354 Wis. 2d 61, 119 & n.4
(observing that “[p]ersonal finance or health information” may be subject to redaction as “purely
personal” in an email that otherwise is subject to disclosure).

At Section VIIL.F.1.c. (Outline, page 27), see Ardell, 354 Wis. 2d 471, 11 15-17. In general,
the identity of a requester and purpose of a request are not part of the public records balancing test.
However, determining whether there exists a safety concern sufficient to outweigh the presumption
of disclosure is a fact-intensive inquiry to be decided on a case-by-case basis. Instead of aligning
himself with the general class of persons who request records to insure transparent government, the
violent Ardell requester was aligned more closely with the class of committed and incarcerated
persons statutorily denied access to public records for safety reasons. He therefore had forfeited his
right to disclosure of a specific public employee’s employment records by demonstrating intent to
hurt that employee, “and it would be contrary to common sense and public policy to permit him to
use the open records law to continue his course of intimidation and harassment.” Id., 1 17.

At Section VIILF.1.d.ii. (Outline, page 27), see also Maclver Inst., 354 Wis. 2d 61, 1 36
(Brown, C.J., concurring) (“when [citizens] communicate their political views to their legislators,
they should be prepared to see those communications, with their names attached to them,
publicized[.]”).

At Section VIIILF.2.b. (Outline, page 28), see Journal Times v. City of Racine Bd. of Police
& Fire Comm’rs, 2014 WI App 67, 19, 354 Wis. 2d 591, 849 N.W.2d 888 (petition for review filed
July 21, 2014, petition for cross review filed Aug. 20, 2014) (records of a closed meeting, such as
motions and votes, may be withheld from disclosure in response to a public records request only if
the authority makes a specific demonstration of need to restrict access at the time of the request).

At Section VIIIL.F.2.d.vi. (Outline, page 30), see Maclver Inst., 354 Wis. 2d 61, 11 23, 26
(taking into consideration whether there was evidence supporting a reasonable probability of threats,
harassment or reprisals).

At Section VIIL.G.1.g. (Outline, page 32), see Dumas v. Koebel, 2013 WI App 152,
11 20-24, 352 Wis. 2d 13, 841 N.W.2d 319 (Wis. Stat. § 19.36(12), enacted after Atlas Transit, did
not bar disclosure of employee’s name).

At Section VII1.G.1.h. (Outline, page 32), see Ardell, 354 Wis. 2d 471, 11 9-14. The public
policy interest in ensuring the safety and welfare of a public employee may, under certain
circumstances, overcome the presumption of access to otherwise available records about that
employee. In Ardell, the authority had documented and well-founded safety concerns for its
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employee. The employee had obtained a domestic abuse injunction against the requester, who pled
guilty to two counts of violating that injunction. The court of appeals reasoned that it was plain from
the requester’s history that his purpose in requesting employment records about the employee was
not a legitimate one—to obtain records providing oversight of government operations—instead the
requester’s intent was to continue to harass and intimidate the employee. By committing acts of
violence against the employee and ignoring the domestic abuse injunction, the court reasoned, the
requester forfeited his right to the requested records. Consequently, Ardell presented exceptional
circumstances in which the public policies favoring non-disclosure outweighed those favoring
disclosure.

At Section VII1.G.7.b. (Outline, page 39), the statutory language describing the personally
identifiable information which an individual or the individual’s representative is entitled to inspect
was clarified. The amended language now provides (changes highlighted):

In addition to any right under par. (a), any requester who is an individual
or person authorized by the individual has a right to inspect any personally
identifiable information pertaining to the individual in a record containing
personally identifiable information that is maintained by an authority and to make
or receive a copy of any such information. The right to inspect or copy
information in a record under this paragraph does not apply to any of the
followingl[.]

Wis. Stat. § 19.35(1)(am).

IX.  Limited Duty to Notify Persons Named in Records Identified for Release.

At Section 1X.C.11. (Outline, page 43), note that it is not necessary for a record subject to
formally challenge a proposed records release by filing a Wis. Stat. § 19.356(4)-(8) lawsuit. An
authority may change its mind about releasing proposed records upon receipt of additional
information after providing required notice to a record subject. Ardell, 354 Wis. 2d 471, | 20-22.

XI. Inspection, Copies, and Fees.

At Section XI1.A.1. (Outline, page 51), statutory language describing records that may be
copied by a requester who appears personally to request copies has been clarified (changes
highlighted):

Except as otherwise provided by law, any requester has a right to inspect a
record and to make or receive a copy of a record. If a requester appears personally
to request a copy of a record that permits copying, the authority having custody of
the record may, at its option, permit the requester to copy the record or provide
the requester with a copy substantially as readable as the original.

Wis. Stat. § 19.35(b).
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At Section X1.B.l. (Outline, page 52), statutory language describing a requester’s right to
receive copies of an audio recording or a video recording has been clarified (changes
highlighted).

(c) Except as otherwise provided by law, any requester has a right to
receive from an authority having custody of a record which is in the form of a
comprehensible audio recording a copy of the recording substantially as audible
as the original. The authority may instead provide a transcript of the recording to
the requester if he or she requests.

(d) Except as otherwise provided by law, any requester has a right to
receive from an authority having custody of a record which is in the form of a
video recording a copy of the recording substantially as good as the original.

Wis. Stat. § 19.35(c)-(d).

XIIl. Enforcement and Penalties.

At Section XIII.A5.a. (Outline, page 55), see Journal Times, 354 Wis. 2d 591, | 10
(voluntary release of records following initiation of a mandamus action renders the mandamus
action moot).

At Section XII1LA.6 (Outline, page 56), see the Ardell discussion at Section VII.D.10.b.
above. A reviewing court may examine requested records in camera on mandamus, but is not
required to do so. In camera review is not necessary when a custodian identifies sufficiently specific
public policy reasons supporting nondisclosure and those reasons override the presumption in favor
of disclosure.

At Section XII1.B.1. (Outline, page 56), see Journal Times, 354 Wis. 2d 591, {1 10-11 (even
if release of records renders mandamus action moot, authority still may be liable for requester’s
attorneys fees and costs if mandamus action was a cause of the records release).
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Lakeland Times v. Lakeland Union High Sch., No. 2014AP95, 2014 WL 4548127 (Wis. Ct. App.
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Wis. Prof’l Police Ass’n v. Wis. Cntys. Ass’n, No. 2014AP249, 2013 WL 4637474 (Wis. Ct. App.
Sept. 18, 2014) (recommended for publication).

*Regarding citation of unpublished decisions of the Wisconsin Court of Appeals, please note Wis. Stat.
8§ 809.23(3):

3) CITATION OF UNPUBLISHED OPINIONS. (a) An unpublished opinion may not be cited in any
court of this state as precedent or authority, except to support a claim of claim preclusion, issue
preclusion, or the law of the case, and except as provided in par. (b).

(b) In addition to the purposes specified in par. (a), an unpublished opinion issued on or after
July 1, 2009, that is authored by a member of a three-judge panel or by a single judge under s.
752.31(2) may be cited for its persuasive value. A per curiam opinion, memorandum opinion,
summary disposition order, or other order is not an authored opinion for purposes of this
subsection. Because an unpublished opinion cited for its persuasive value is not precedent, it is not
binding on any court of this state. A court need not distinguish or otherwise discuss an
unpublished opinion and a party has no duty to research or cite it.

(c) A party citing an unpublished opinion shall file and serve a copy of the opinion with the
brief or other paper in which the opinion is cited.
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5 Updated 11-12Wis. Stats. GENERAL DUTIES OF PUBLIC OFFICIALS 19.31

(3) (e) and except as provided under s{it). This section does (b) If required by the complainant the judge sladdb issue a
not apply to pupil records underk18.125 warrant, directed to thesherif or any constable of the county

(7) Notwithstandingany minimum period of time for reten commandinghe sherifor constable in the daytime to search such
tion setunder s16.61 (3) (e)any taped recording of a meetingpPlacesas shall be designated in such warrant for sutibiaif
asdefined in $19.82 (2) by any governmental bodgs defined Propertyand things as were in the custody of thiicef whose
unders. 19.82 (1) of a city village, town orschool district may termof office expired owhose diice became vacant, or of which
be destroyed no sooner than 90 days after the minutesoeave the officer was the legal custodian, and seize and bring them
approvedand published if the purpose of the recording was kgforethe judge issuing such warrant.
makeminutes of the meeting. _ (c) Wh_en any such property or things are brpught before the

(8) Any metropolitan sewerage commissimeated under ss. judgeby virtue of such warrant, the judge shall inquire whether
200.21t0200.65may provide for the destruction of obsoleten ~ thesamepertain to such &te, and if it thereupon appears that the
missionrecords.No record of the metropolitan sewerage distrifOPertyor things pertain thereto the judge shall order the delivery
may be destroyed except by action of the commissjmercifically O the property or things to the complainant.
authorizing the destruction dat record. Prior to any destruction History: 1977 ¢. 4491991 a. 3161993 a. 213
of records under this subsection, the commission shall gieesit 19 >3 Transfer of records or materials to historical

60 days’ prior notice of the proposed destruction to the state Ngciety, (1) Any public records, in any statefiog, that are not
torical society which may preserve records it determit®be of  oqyiredfor current use majn the discretion of the public records
historicalinterest. Upon the application of the commissibe, poard be transferred into the custodfthe historical societyas
statehistorical society may waive this notice. Except as provideglyvidedin s.16.61

undersub.(7), the commission may only destroy a recondler

this subsection after 7 years elapse from the date of the recorsq:’

creation,unless a shortegperiod is fixed by the public records - R .
boardunder $16.61 (3) (e) 44.09(1) offer title and transfer custody to the historical society

i of any records deemed by the society to be of permanent historical
History: 1971 c. 2151975 c. 41s.52, 1977c. 202 1979 c. 35221; 1981 c. 191

282,335 1981 ¢. 35(.13 1981 c. 3011083 a, 5321985 a. 186s.22, 30m 1085 Importance. )
a.225 1985 a. 333.251 (1) Sup. Ct. Orderl36 Ws. 2d xi (1987)1987 a. 148s. (3) Theproper dficer of anycourt mayon order of the judge

zo,l%g; 123923- 2481991 a. 39185 316, 1993 a. 2760,172.1995 a. 272011999 of that court, transfer to the historical society title to sttt
a. S. ’

Sub. (1) provides that a police chief, as afioefr of a municipalityis the legal cus  ecordsas have been photographed or microphotogramed
todianof all records of that éiter's department. dwn of LaGrange vAuchinleck, which have been offile for at least 75 years, and which are

216Wis. 2d 84573 N.W2d 232(Ct. App. 1997)96-3313 i i i
This section relates to records retention and is not a part of the public recards gﬁememy the society to be of permanent historical value.

An agencys alleged failure to keep sought-after records may not be attacked under(4) Any other articles or materiavghich are of historic value
the pUb'IC records law Gehl v Connors2007 WI App 238306 Wis. 2d 247742 and are not requ”'ed for current use mﬂythe dlscreﬂon Of the

N.W.2d 530 06-2455 X I
Undersub. (1), district attorneys must indefinitely preserve papers of a docum partmenbor a.genCthere such a”'c"?s OT mate”‘?'s are located,
tary nature evidencing activities of prosecusoofice. 68 Atty Gen. 17. etransferred into theustody of the historical society as trustee
A countywith a population under 500,000 may by ordinance under s. 19.21 (§pr the state, and shall thereupon become gfattie permanent
[EOW s.19.21 (_5)|] provide for the dest(rjuction gf ogb?o;eteé:gse recs%ds maintaine¢y|ectionsof said society
the county social services agency under s. 48.59 (1). 70@éy. 196. ) ) ; )
A VTAE (technical college) district is a “school district” under s. 19.21 (7) [nov&s,l_{l'sgtgiyé %%?96954{:3; 1981 c. 35(.13 1985 a. 18(.30m 1987 a. 14%.
s. 19.21 (6)].71 Atty. Gen. 9 h . .

(2) The proper oficer of any county city, village, town,
hool district or other local governmental unit, may under s.

19.22 Proceedings to compel the delivery of official 19'2-4 Refusal o deliyer money , etc., to successor . A.ny.
prdperty. (1) If ar?y oublic ofiger refuses or nyeglects o deliveerb“C officer whateverin this state, who shall, at the expiration

- - - .~ 'of the oficer’s term of ofice, refuse or willfully neglect to deliver
to his or her successor anyfiolal property or things as required ,, jemand, to the titer’s successor in fite, after such succes
in s.19.21, orif the property or things shall come to the hands gfg . y

any other person who refuses or neglectsdemand, to deliver rshall have been duly qualified and be entitled to edfide
. - y rdingto | I mon recor k rs or other-pr
themto the successor in thefiog, the successor may make eomacc0 dingto law all moneys, records, books, papers or other-prop

-erty belonging to the dite and in the dicer’s hands or under the

plaintto any circuit judge for the county where the person refusiiigcer's control by virtue thereof, shall be imprisoned not more
or neglecting resides. the judge is satisfied by the oath of th‘?han6 months or fined not more than $100.

complainantandother testimony as may befered that the prop .. 1901 2 315
. . 4 . . y: a.
erty or things are withheld, the judge shall grant an order directing
the person so refusing to show causéhin some short and rea 19.25 State officers may require searches, etc., with -
sonable time, why the person should not be compelled to delioett fees. The secretary dftate, treasurer and attorney general,
the property or things. respectivelyare authorized to require searches in the respective
(2) At the time appointed, or at any other time to which tHeffices of each other and in thefioks of the clerk of the supreme
mattermay be adjourned, upon due proof of service of the ordegurt, of the court of appeals, of the circuit courts, of the registers
issuedunder sub(1), if the person complained against makéis af of deeds for any papers, records or documents necessary te the dis
davit before the judge théte person has delivered to the personchargeof the duties of their respectivefiobs, and to require cep
successoall of the oficial property and things in the perssicus ~ iesthereof and extracts therefrom without the payment of any fee
tody or possession pertaining to thdic#, within the persos’ Or chage whatever
knowledge,the person complained against shall be diggtar  History: 1977 c. 187449
andall further proceedings in the matter befthe judge shall 19.31 Declaration of policy . Inrecognition of the fact that

cease. ) . _arepresentative government is dependent upon an informed elec
(3) If the person complained agaidstes not make suchfiaf torate it is declared to be the public policy of this state that ail per

davitthe matter shall proceed as follows: sons are entitled to the greatest possible information regarding the
(a) The judge shall inquire further into the mattsesforth in  affairs of government and the fafial acts of those diters and

the complaint, and if it appears that any such property or things araployeesvho represent them. Furtheroviding persons with

withheld by the person complained against the judge shall by wsachinformation isdeclared to be an essential function of a repre

rantcommit the person complained against to the county jail, thesntativegovernment and an integral part of tbeatine duties of

to remain until the delivery of such property and things to the cowfficers and employees whose responsibilitg o provide such

plainantor until the person complained against be otherdise information. To that end, s4.9.32t0 19.37shall be construed in

chargedaccording to law everyinstance with a presumption of complete public access, con
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19.31

sistentwith the conduct of governmental business. The denial
public access generally is contrary to the pubiterest, and only
in an exceptional case may access be denied.

History: 1981 c. 335391

An agency cannot promulgate an administrative rule that creates an excepti
the open records lawChavala vBubolz,204 Wis. 2d 82552 N.W2d 892(Ct. App.
1996),95-3120

Althoughthe requester referred to the federal freeddormation act, a letter that
clearlydescribed open records and had all the earmarkings of an open reqasit
wasin fact an open records request and triggered, at minimum, a duty to resp
ECO, Inc. v City of Elkhorn,2002 WI App 302259 Wis. 2d 276655 N.W2d 510
02-0216

Thepublic records law addressti duty to disclose records; it does not addre
the duty to retain record#An agencys alleged failure to keep sought-after record
may not be attacked under the public records I8ection 19.21 relates tecords
retentionand is not a part of the public records.la@ehlv. Connors2007 WI App
238 306 Wis. 2d 247742 N.W2d 53Q 06—-2455

The Wisconsin public records law67 MLR 65 (1983).

Municipal responsibility under the \&tonsin revised public recorttsnv. Mal-
oney. WBB Jan. 1983.

The public records law and thei¥¢onsin department of revenuBoykof. WBB
Dec.1983.

The Wis. open records act: an updateissues. fibek and Foley WBB Aug.
1986.

Towarda More Open and Accountable Government: A Call For Optimal Discl
sureUnder the isconsin Open Records LawiRoang. 1994 WLR 719.

Wisconsin'sPublic-Records Law: Preserving the PresumpiicdBomplete Public
Accessin the Age of Electronic Records. Holcomb & Isaac. 2008 WLR 515.

Gettingthe Best of Both \&Wlds: Open Government and Economic Developmen
Westerberg.Wis. Law Feb. 2009.

19.32 Definitions. As used in ss19.32t019.39

(1) “Authority” meansany of the following having custody of
arecord: a state or localfafe, elective dicial, agency board,
commissioncommittee, council, department or public body-co
porateand politic created by the constitution or by any, laxdi
nance, rule or order; a governmental or quasi—governmental
porationexcept for the Bradley center sports and entertainm
corporation;a special purpose district; any court of law; th
assemblyor senate; a nonprofit corporation which receivese
than 50% of its funds from a county or a municipakty defined

GENERAL DUTIES OF PUBLIC OFFICIALS

Sﬁvho is deceased; or any person authorized, in writing, by an indi

[

Updated 11-12Wis. Stats. 6
lofit does not include any fide or position filled by a municipal
employeeas defined in s111.70 (1) (i)

(1e) “Penalfacility” means a state prison under3§2.01
countyjail, county house of correction or other state, county or

Ohignicipalcorrectional or detention facility

(Im) “Personauthorized by the individual” means the parent,
guardian,as definedn s.48.02 (8) or legal custodian, as defined

dRgS.48.02 (1), of an individual who is a child, as defined in s.

48.02(2); the guardian of an individual adjudicated incompetent
in this state; the personal representative or spouseindizdual

vidual to act on his or her behalf.

(1r) “Personallyidentifiable information” has the meaning
specifiedin 5.19.62 (5)

(2) “Record” means any material omhich written, drawn,
printed, spoken, visual, or electromagnetic information or-elec
tronically generated or stored data is recorded or preserved,
regardlessof physical form or characteristics, which Hasen
createdor is being kept by an authorityRecord” includes, but

s not limited to, handwritten, typed or printed pages, maps, charts,

photographsfilms, recordings, tapes, optical disks, and any other
medium on which electronically generated or stored data is

fecordedor preserved. “Record” does not include drafts, notes,

preliminarycomputations and like materials prepared forotfig
inator's personal use or prepared by the originator in the name of
aperson for whom the originator is working; materials which are
purelythe personal property of the custodian and have no relation
to his or her dice; material¢o which access is limited by copy
right, patent or bequest; and published materials in the possession
of an authority other than a public library whiate available for

ce&%{le,or which are available for inspection at a public library

e (2g) “Recordsubject” means an individual about whper
Sonallyidentifiable information is contained in a record.

(3) “Requester'means any person who requests inspection

in s.59.001 (3) and which provides services related to publi€opiesof a record, except a committed or incarcerated person,

healthor safety to the county or municipality; a univergtlice
departmentinder s175.42 or a formally constituted subunit of
any of the foregoing.

NOTE: Sub. (1) is shown as affected 8013 Ws. Acts 171and 265and as
mergedby the legislative eference bueau under s. 13.92 (2) (i).

(1b) “Committedperson” meana person who is committed

unlessthe person requests inspection or copiea técord that
containsspecific references to that person or his or her minor chil
drenfor whom he or she has not been denied physical placement
underch.767, and the record is otherwise accessible to the person
by law.

(3m) “Specialpurpose district” means a district, other than a

underch. 51, 971, 975 or 980 and who is placed in an inpatientstategovernmental unit or a countsity, village, or town, that is

treatmenffacility, during the period that th@ersors placement in
theinpatient treatment facility continues.

(1bd) “Elective official” means an individualvho holds an
office that is regularly filled by vote of the people.

(1bg) “Employee”means any individual whie employed by
an authority other than aindividual holding local public dice

createdto perform aparticular function and whose geographic
jurisdictionis limited to some portion of this state.
(4) “State public ofice” has the meaning given in $9.42
(13), but does nainclude a position identified in 20.923 (6) (f)
to (gm).
History: 1981 c. 3351985 a. 2629, 332, 1987 a. 3051991 a. 391991 a. 269
ss.26pd 33b; 1993 a. 215263 491; 1995 a. 1581997 a. 7994; 1999 a. 92001 a.

or astate public dfce, or any individual who is employed by anig; 2003 a. 472005 a. 3872007 a. 202013 a. 171265 s. 13.92 (2) (i).

employerother than an authority
(1c) “Incarceratedperson” means a person who is incarce

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
Fxplanatory notes.
A study commissioned by the corporation counsel and useatious ways was

atedin a penal facility or who is placed on probation and givefta “draft” under sub. (2), although it was not in fifaim. A document prepared

confinementunder s973.09 (4)asa condition of placement, dur
ing the period of confinement for which the peré@s been sen
tenced.

(1d) “Inpatient treatment facility” means any of the follew
ing:
(&) A mental health institute, as defined ir5%.01 (12)

(c) A facility or unit for the institutional caref sexually vie
lent persons specified under230.065

(d) The Milwaukee County mental health complex establishga/v_

unders.51.08

(1de) “Local governmental unit” has the meaning givers.in
19.42(7u).

(1dm) “Local public ofice” has the meaning given inl9.42
(7w), and alsdncludes any appointive fafe or position of a local
governmentalnit in which an individual serves as the head of
departmentagency or division of the local governmentahit,

other than fotheoriginators personal use, although in preliminary form or marked
“draft,” is a record. Fox.\Bock,149 Wis. 2d 403438 N.W2d 589(1989).

A settlement agreement containmg@ledge of confidentiality and kept in the pos
sessiorof a school distric§ attorney was a public record subject to public access.
Journal/SentineV. Shorewood School BA.86 Wis. 2d 443521 N.W2d 165(Ct.

App. 1994).

Individualsconfined as sexually violent persons under ch. 980 are not “incarcer
ated”under sub. (1c). Klein.Wisconsin Resource Cent@18 Ws. 2d 487582
N.W.2d 44 (Ct. App. 1998)97-0679

A nonprofit corporation that receives 50% of fitmds from a municipality or
countyis an authority under sub. (1) regardless ofth@ce from which the munici
lity or county obtained those funds. CaveyWalrath,229 Ws. 2d 105 598
2d240(Ct. App. 1999)98-0072

A person aggrieved by a request made under the open records law has standing to
raisea challenge that the requested materials are not records because they fall within
the exception for copyrighted material under sub. (2). Under the facts of this case,
thelanguage of sub. (2), when viewed in light of thie use exception to copyright
infringement,applied so that the disputed materials were records within the statutory
definition. Zellner v Cedarbuy SchoolDistrict, 2007 WI 53300 Wis. 2d 290731
N.W.2d 240 06-1143

“Record”in sub. (2) and s. 19.35 (5) does not include identical copies of otherwise
available recordsA copy that is not diérent in some meaningful way from an origi
nal, regardless of the formf the original, is an identical copyf a copy difers in
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somesignificant way for purposes of responding tcopen records request, then it (7) The designation of a legal custodian does nétcifthe
is not truly an identical copyut instead a dirent record. Stone Board of Regents ; f f
of the University of Visconsin2007WI App 223305 Ws. 2d 679741 Nwad 774 Powersand duties of an authority under this subchapter

06-2537 (8) No elective oficial of a legislative body has a duty to act

A municipality’s independent contractor assessor was not an authority under i i
(1) and was not a proper recipient of an open records requetsiis case, only the %}Qor designate a legal custodian under gdifor the records of

municipalitiesthemselves were tHauthorities” for purposes of the open recordsany committee of the body unless thiatdl is the highest rank
law. Accordingly only the municipalities were proper recipients of the relevpett  ing officer or chief administrative G€er of the committee or is

recordsrequests. WIREdata, Inc.Village of Sussex2008 WI 69310 Ws. 2d 397 i i i
751N.W.2d 736 05-1473 designatedhe legal custodian of the committeeecords byule

A corporation is quasi-governmental if, based on the totality of circumstince bY law
resembles goyernmental clorporation‘in functiorf.ee‘t, or status, requiring a case— History: 1981 c. 3352013 a. 171
by-caseanalysis.Here, a primary consideration was that the body was funded exclu Theright to privacy laws. 895.50, [now s. 995.50] does ndeaf the duties of a

sively by public tax dollars or interest thereon. Additionally ofice was located i i Sien
in themunicipal building, it was listed on the cityelsite, the city provided it with custodiarof public records under s. 19.21, 1977 stats. 68 - 68.

clericalsupport and dite supplies, all its assets revert to the city deiases to exist, . . .
its books are open for city inspection, the mayor and another fitiabére directors, 19.34  Procedural information; access times and loca -
andit had no clients other than the ciftate vBeaver Dam Area Development €or tions. (1) Each authority shall adopt, prominently display and

poration,2008 WI 90 312 Wis. 2d 84 752 N.W2d 295 06-0662 i . . A L
Employees’personal emails were not subject to disclosure in this case. Schillrv":"k(:"a\/"’ulabIe for inspection and copying at itfia¥s, for the

WisconsinRapids School DistricR010 WI 86 327 Ws. 2d 572786 N.wad 177 guidanceof the public, a noticeontaining a description of its
08§0367t port . s wh th s and where th o organizationand the established times and places at which, the
edactegportions of emails, who sent the emails, and where they were sent fr ;

werenot “purely personal” and therefore subject to disclosure. Public awarenesE%al custodian L.mdes' 19'3.3 f.rom wh_om, and the methods
who s attemptingo influence public policy is essential fofeaftive oversight of our  Whereby the public may obtain information and access to records
government.Whether &ommunication is sent to a publidiolal from a source that jn its custody make requests for records, or obtain copies of
appearassociated with a particulanit of government, a private entity a nonprofit ;

organizationpr from individuals who may be associated with a specific interest S?CO'{dS’a”d the P_OStS thereof. The notice _Sha” aparately
particulararea of the state, from where a communication is sent further assistsifd@ntify each position of the authoritigat constitutes a local pub

public in understanding who is attempting to influence public policy and Whe  |ic office or a state public fi€e. This subsection does not apply

JohnK. Maclver Institute for Public Poligync. v Erpenbact2014 WI App 49 :

Wis.2d ., NARd__ 13-1187 to members of the legislature or to members of any local goevern
“Records”must have some relation to the functions of the ager@tty. Gen. mentalbody

99. (2) (a) Each authority which maintains regulaficg hours at

Thetreatment of drafts under the public records law is discus&editty. Gen. thelocation where records in the custody of the authority(epe
100, . 8 A
Applying Open Records Policy to léonsin District Attorneys: Can Clging  Shall permit access to the records of the authority at all times dur
GuidelinesPromote Public wareness? Mayer996 WLR 295. ing those diice hours, unless otherwiseecifically authorized by
law.
19.33 Legal custodians. (1) An elective oficial is the legal (b) Each authority which does not maintain reguldicef

custodiarof his or her records and the recoodlibis or her dice,  hoyrsat the location where records in the custody oftiteority
butthe oficial may designate an employethis or her stéto act 5, kept shall:

asthe legal cu§tod|an. . o 1. Permit acceswm its records upon at least 48 hours’ written
(2) Thechairperson oh committee of elective fidials, or the oy oral notice of intent to inspect or copy a record: or

designeeof the chairpersons the legal custodian of the records 2. Establish a period aft least 2 consecutive hours per week

of the commlttee._ . . . during which access to the records of the authority is permitted.
_ (8) Thecochairpersons of a joint committegelective ofi- | such case, the authority mesquire 24 hours’ advance written
cials, or the designee of the cochairpersons, are the legal cugjporal notice of intent to inspect or copy a record.

diansof the record; of the joinF _committee. . (c) An authority imposing a notice requirement under (bar
(4) Everyauthority not specified in subd) to(3) shall desig  shallinclude a statement of the requirement in its notice under sub.

natein writing one or more positions occupied by aficef or (1), if the authority is required to adapinotice under that subsec
employeeof the authority or the unit of government of which it igjon.

apart as a legal custodiamfulfill its duties under this subchapter 4y 5 record of an authority is occasionally taken to a location
In .the absence Of. a deslgnathn the aut.htsrltyghest ranking other than the location where recordshefauthority are regularly
officer and the chiehdministrative dfcer, if any, are the legal kept, and the record may be inspected at the place at reciots

custodiangor the authority The legal custodiashall be vested ¢ authority are reqularly kebt upon one business deyice
by the authoritywith full legal power to render decisions and carmyg 5 thority tgr legal gcustoydiar? ofR[he record need gg? provide
outthe duties of the authority under this subchapEachauthor accesdo the record at the occasional location.

ity shall provide the name of the legal custodian agesaription o i

of the nature of his or her duties under thisochapter to all Hg$éy ;ggé \(;Viz.gfj’-\z(gozlgf\/ﬂgl?l:ﬁz.(:tls7%his section, contains extensive
employeeof the authority entrusted with recorsisbject to the explanatory notes.

legal custodiars supervision.

(5) Notwithstandingsub.(4), if an authority specified in sub. 19.345 Time computation. In ss.19.33to0 19.39 when a
(4) or the members of such an authority @ppointed by another time period is providedor performing an act, whether the period
authority, the appointing authority may designatéegal custo IS expressed in hours or days, the whole of Satulaydayand
dian for records of the authority or members of the authori§y legal holiday from midnight to midnightshall be excluded
appointedby the appointing authorityexcept thatf such an in computing the period.
authority is attached for administrative purposes to anotherHistory: 2003 a. 47 ) ) ) ) ,
authority, the authority performing administrative duties shal NOTE: 2003 Ws. Act 47, which creates this section, contains extensive
designatehe legal custodian for the authority for whom adminis P Y '

trative duties are performed. 19.35 Access to records; fees. (1) RIGHT TO INSPECTION.

(6) The legal custodian of records maintained in a publiclia) Except as otherwise provided by Jamy requester has a right
ownedor leased building or the authority appointing the legal cu® inspect any record. Substantive common law principles
todianshall designate one or more deputies to act as legal custanstruingthe right to inspect, copyr receive copies of records
dianof such records in his or habsence or as otherwise requireghall remain in efiect. The exemptions to the requirement of a
to respond to requests as provided 19s35 (4) This subsection governmentabody to meet in open session undet %85 are
doesnot apply to members of the legislature or to members of angicative of public policy but may be used as grounds for deny
local governmental body ing public access to a record only if the authority or legal custodian
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unders.19.33makes apecific demonstration that there is a need (f) Notwithstanding pafb) and except as otherwipeovided

to restrict public access at the time that the request to inspecbptaw, any requesteras a right to inspect any record not specified

copythe record is made. in pars.(c) to (e) the form of which does not permit copying. If
(am) In addition to any right under p&a), any requester who a requester requests permission to photograph the record, the

is an individual or person authorized by the individual has a rigltthority having custody of theecord may permit the requester

to inspect any personally identifiable informatioertaining to the to photograph theecord. If a requester requests that a photograph

individual in a record containing personally identifiable informaof the recorde provided, the authority shall provide a good-qual

tion that is maintained by an authority and to make or receivety photograph of the record.

copy of any such information. The right to inspecicopy infor (9) Paragraph&)to (c), () and(f) do not apply to a record
mationin a record under this paragraph does not apply to any,@lich has been or will be promptly publishath copies dered
the following: for sale or distribution.

1. Any record containing personally identifiable information -y A request under par@)to(f) is deemed sfitient if it rea
thatis collected or maintained in connection with a complaing,, 1 describes the requested recaod the information
investigationor other circumstances that may lead teaforce requested.However a request for a record without a reasonable
mentaction, 3qm|n|strat|ve pr(r)]ceedlng, ﬁrbl?raﬂon progeedlng itation as tosubject matter or length of time represented by the
court proceeding, or any such record that is collecte Or-Mad corddoes not constitute a Sisfent request. A request may be

tainedin connection with such an action or proceeding. - > )
- . o . . madeorally, but a request must be in writing before an action to
2. Any record containing personally identifiable 'nformat'o%nforcethe request is commenced undet@37.

that, if disclosed, would do any of the following: (i) Except as authorized under this paragraph, no request under
a. Endgnger an mdwu_}luglhb or safety pars.(a) and(b) to (f) may be refused because the person making
b."Identify a confidential informant. . therequest is unwilling to be identified or to state the purpose of

~ ¢. Endanger the securjtncluding the security of the popla therequest. Except as authorized under this paragraphgoest

tion or staf, of any state prison under302.01] jail, as defined in ynder pars. (a) to (f) may be refused because the request is

s. 165.85 (2) (bg)juvenile correctional facilityas defined in s. receivedby mail,unless prepayment of a fee is required under sub.

938.02(10p) secured residentialare center for children and (3) (f). A requester may be requiredshow acceptable identifica

youth, as defined in $938.02 (15g) mental health institute, asjon whenever the requested record is kept at a private residence
definedin s.51.01 (12) center for the developmentally disabledq, \yhenever security reasons or federal law or regulations so
asdefined in s51.01 (3) or facility, specified under £80.065 require.

for the institutional care of sexually violent persons. . . .
d. Compromise the rehabilitation of a person in the custo 0) Notwnhstandlng pars{.a)_to (0, a requester shal complly
of the department of corrections or detained in a jail or facili&th any regulations or restrictions upon access to or use of infor

identifiedin subd.2. c ationwhich are specifically prescribed by law

3. Any record that is part of a records series, as defined in s.(k) Notwithstanding parga), (am) (b) and(f), a legal custo

19.62(7), that is not indexed, arranged or automated in a way tiU" May impose reasonable restrictions onrttaaner of access
the record can be retrieved by the authority maintaining tfi@ an originalrecord if the record is irreplaceable or easily dam
recordsseries by use of an individuslhame, address or otherdged.
identifier. (L) Except as necessary to comply with pé&sto (e) or s.
(b) Except as otherwise provided by |amyrequester has a 19-36(6), this subsection does not requireaathority to create
right to inspect aecord and to make or receive a copy of a recordnew record by extracting information from existing recanid
If arequester appears personally to request a copy of a recordgagtpiling the information in a new format.
permitscopying, the authority having custodytbé record may (2) FaciLmes. The authority shall provide any person who is
atits option, permit the requester to copy the record or provide #gthorizedo inspect or copy a record under si).(a), (am), (b)
requestemwith a copy substantially as readable as the original.or (f) with facilities comparable to thosesed by its employees to
(c) Except as otherwise provided by Jamy requester has ainspect,copy and abstract the record during establisbféde
right to receive from an authority having custody of a recotftburs. An authority is not required by this subsection to purchase
whichis in the form of a comprehensible audio recording a copy lease photocopying, duplicating, photographic or otlogiip
of the recording substantially as audible as dghiginal. The mentor to provide a separate room for the inspection, copying or
authoritymay instead provida transcript of the recording to theabstractingof records.

requesteif he or she requests. (3) Fees. (a) An authority may impose a fee upon the
~ (d) Except as otherwise provided by Jamyrequester has a requestenf a copy of a record which may not exceed the actual,
right to receive from an authority having custody of a recolgecessanand direct cost of reproduction amenscription of the
whichis in the form of a video recording a copy of the recordingcord,unless dee is otherwise specifically established or autho
substantiallyas good as the original. rizedto be established by law

_ (e) Except as otherwise provided by Jany requester has a () Except as otherwise provided by law or as authorized to be
right to receive from an authority having custody of a r_ecolﬁ?rescribedby law an authority may impose a fee upon the
Wh't(?h IS ”Ott ina ge.""dt'lﬁ’ comprghensmlglfodrm a"COpg’ tOf th'.stt'ﬂfo requesteof a copy of a record that does not exceed the actual, nec
mationcontained in the record assemble ced to written essaryanddirect cost of photographing and photographic pro

form on paper _ , _ cessingf the authority provides a photograph of a record, the form
(em) If an authority receives a request to inspect or copypRyyhich does not permit copying.

recordthat is in handwritten form or a record tigin the form of (c) Except as otherwise provided by law or as authorized to be

avoice recording which the authority required to withhold or h . .
from which the authority is required to delete informatiovder prescribecby law an authority may impose a fee upon a requester
dar locating a record, not exceeding the actual, necessary and

s.19.36 (8) (b)because the handwriting or the recorded voi S :

would identify an informant, the authority shall provide to théiréctcost of location, if the cost is $50 or more.

requesterupon his or her request, a transcript of the record or the(d) An authority may impose a fee upon a requester for the
informationcontained in theecord if the record or information is actual,necessary and direct cost of mailing or shippin@rof
otherwisesubject to public inspection and copying underghls  copy or photograph of a record which is mailed or shipped to the
section. requester.
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(e) An authority may provide copies of a record withoutghar  (6) ELECTIVE OFFICIAL RESPONSIBILITIES. NO elective dicial
or at a reduced chge wherehe authority determines that waiveris responsible for the record of any other electiVficiad unless
or reduction of the fee is in the public interest. he or she has possession of the record of that otFieiabf

(f) An authority may require prepayment bgeguester of any ~ (7) LOCAL INFORMATION TECHNOLOGY AUTHORITY RESPONSt
fee or fees imposed under this subsection if the total amowntiTy FORLAW ENFORCEMENTRECORDS. (a) In this subsection:
exceeds$s. If the requester is a prisonas defined in 801.01 1. “Law enforcement agency” has the meaning given s.
(2), or is a person confined in a federal correctional institutiofss g3(1) (b)
locatedin this state, and he or she has failed to pay any fee that WaS,  « aw enforcement record” means a record that is created

imposedby the authority for a request made previously by thg} received by a law enforcement agency and that relates to an

;erﬁgﬁrs]:g\:\gde fcz)arutthheo n%virgsz r(ree?;lgteaﬂgegﬁ)gﬂr?tn(t)v?e%?of Ihéhﬁvestigatiomonducted by @ law enforcement ageacy request
P q for a law enforcement agency to provide law enforcement ser
currentrequest. vices

(@) Notwithstanding paia), if a record is produced @ok 3. “Local information technology authority” means a local

lectedby a person who is not an authority pursuard contract o . . .
entered);)to%y that person with an author)i/thpe authorized fees PuPlic office or localgovernmental unit whose primary function
ﬁlnformatlon storage, information technology processing, or

for obtaininga copy of the record may not exceed the actual, n herinformation technol
essary,and direct cost of reproduction or transcription of th@tnermntormation technology usage.
recordincurred by the person who makes the reproduction or tran (b) For purposes of requests for access to records under sub.

scription, unless a fee is otherwise established or authorizeel to(1) @ local information technology authority that has custody of
establishedy law alaw enforcement record for the primary purposenfadrmation

storagejnformation technology processing, or other information
Otechnologyusage is not the legalistodian of the record. For such

without delay either fill the request or notify the requester of thBUrPosesthe legal custodian of a law enforcement record is the

authority’sdetermination to deny the request in whole or in parf)yti:jority for which the record is storeurocessed, or otherwise
andthe reasons therefor used.

(b) If a request is made oralljhe authority may deny the (c) A local information technology authority that receives a

requesbrally unless a demand for a written statement ofage '€duestinder sub(1) for access to information in a law enforce
sonsdenying therequest is made by the requester within 5-pudinentrecord shall deny any portion of the request that relates to
nessdays of the oral denial. If an authority denies a written requé¥ormationin a local law enforcement record.

i i i i History: 1981c. 335391 1991 a. 391991 a. 26%s.34am 40am 1993 a. 93

in whole or in part, the requester shall receive fromatitbority .0 =9% | 25 06780 1227060 972001 a. 162005 a. 3442009 . 258670
awritten statement of the reasons for denying the written requégiz, 171

Everywritten denial of a request by an authority shall infthen  NOTE: The following annotations relate to public records statutes in effect
requestethat if the request for the record wasde in writing, Pprior to the creation of s. 19.35 by ch. 335, laws of 1981.

thenthe determination is subject to review by mandamus uwnder A mandamus petition to inspect a county hospitttistical, administrative, and
errecords not identifiable with individual patients, states a cause of actitay

19.37(1) or upon application to the attorney general or a d'St”m section. State ex rel. DaltonMundy, 80 Wis. 2419 257 N.w2d 877(1977).
attorney. Policedaily arrest lists muste open for public inspection. Newspapers, Inc. v
(c) If an authority receives a request under §ljp(a)or (am)  Breier.89 Wis. 2d 417279 N.w2d 179(1979).

v : v This section is a statement of the common law rule that public records are open to
from an individual or person authorized by the individual wh ublicinspection subject to common law limitations. Section 59.14 [now 59.20 (3)]

identifies himself or herself and states that thgrpose of the s legislative declaration granting persons who coneter its coverage an absolute
requests to inspect or copy a recocdntaining personally iderti right of inspection subject only to reasonable administrative regulat8iate ex rel.

fiable informationpertaining to the individual that is maimaineOBiIzer:ev\./vlg\;vgeorfhzzlfgscigﬁit\gesr.vzeiestst?sfoieNc.tvi\t[szfi;I?tzt(olgiskine sealed court
by the authorltythe authorlty shall den«yr grant the reqUGSt in files. State ex rel. Bilder.vTown of Delavanl12 Ws. 2d 539 334 N.W2d 252

accordancevith the following procedure: (1983).

; : ; ; Redactegortions of emails, who sent the emails, and where they were sent from
1. Theauthority shall first determine if the requester has renot “purely personal” and therefore subject to disclosure. Public awareness of

right to inspect or copy the record under sib.(a) whois attemptingo influence public policy is essential fofeaftive oversight of our

2. If the authority determines that the requester has a righfg&yemment.Whether aommunication is sent to a publidiofal from a source that
: appearsassociated with a particulanit of government, a private entity a nonprofit

inspector copy the record under sul) (a) the authority shall oganizationpr from individuals who may be associated with a specific interest or
grantthe request. particulararea of the state, from where a communication is sent further assists the
. . icin understanding who is attempting to influence public policy and Whg
. 3. 1If t,he amhonty determines that the requester does n,Ot hgggnK. Maclver Institute for Public Poligync. v ErpenbaciR014 W1 App 49__
aright to inspect or copy the record under gtip(a) the authority wis.2d _,  Nwved _ 13-1187
shallthen determine ithe requester has a right to inspect or copy Therecord requestéridentity was relevant in this case. As a general proposition,

theidentity and purpose of the requester of public records is not a part of the balancing
the record under Sud'l) (am) and grant Ordeny the request testto be applied in determining whether to release records. Howleeetetermina

(4) TIME FORCOMPLIANCE AND PROCEDURES. (@) Each auther
ity, upon request for any record, shall, soon as practicable an

accordingly. tion of whether there is a safety concern that outweighs the presumption of disclosure
i is afact-intensive inquiry determined on a case—by-case basis. Ariilvaukee
(5) Recorp DESTRUCTION. No authority may destropny Boardof School Directors014 Wl App 66 ___ Ws.2d __, _ N.vVed __,

recordat any time after the receipt afrequest for inspection or 13-150
copying of the record under sulfl) until after the request is  Examinationof birth records cannot be denied simply because the examiner has
grantedor until at least 60 dayafter the date that the request i commercial purpose. 58 Atten. 67.

i i i i i Consideratiorof a resolution is a formal action of an administrative or minor gov
deniedor, if the requester is a committed or incarcerated persopriingbody When taken in a proper closed session, the resolution and retbeit of

until at_ least 90 days_ after th_e date that the_ reqUESt_ is denied. lﬁcﬁtﬂnust be made available for public inspection absent a specific showing that the
authorityreceives written notice that an action relating tecrd  publicinterest would be adverselyfedted. 60 AttyGen. 9.

has been commenced under ¥.37, the record may not be Inspectionof public records obtained undeficial pledges of confidentialitynay

; ; ; bedenied if: 1) a clear pledge has been made in order to obtain the information; 2)
dEStroyEduntll after the ordeof the court in relation to such the pledge was necessary to obtain the information; and 3) the custietiéEamines

record is issued and thieadlinefor appealing that order hasthatthe harm to the public interest resulting from inspection would outweigh the pub
passedor, if appealed, until after the order of the court hearing thieinterest in full access to public records. The custodian must permit inspection
appealis issued. If the court orders the production of any recomormation submitted under an fidial pledge of confidentiality if the @tial or

S .?gencyhad specific statutory authority to require its submission. 60 G&y. 284.
andthe order is not appealetde record m,ay n,Ot be deStrOyed unti Theright to inspection and copying of public records in decentralifegsis dis
afterthe request for inspection or copying is granted. cussed.61 Atty. Gen. 12.
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19.35 GENERAL DUTIES OF PUBLIC OFFICIALS Updated 11-12Wis. Stats. 10

Publicrecords subject to inspection ammpying by any person would include a for refusing to release the requested record. ChavBlabolz,204 Wis. 2d 82552
list of students awaiting a particular program in &A¥T(technical college) district N.W.2d892(Ct. App. 1996)95-3120
school. 61 AttyGen. 297. The custodian is not authorized to comply with an open records request at some
The investment board can only deny members of the public from inspecting amspecifieddate in the future. Such a response constitutes a dérfe request.
copying portions of the minutes relating to theestmenbf state funds and docu  WTMJ, Inc. v Sullivan,204 Ws. 2d 452555 N.W2d 125(Ct. App. 1996)96-0053
mentspertaining thereto on a case—by—case basis if kedisons for denial existand  Subjectto the redaction of &iters’ home addresses and supervisors’ conclusions
arespecially stated. 61 Attysen. 361. and recommendations regarding discipline, police records regarding the use of
Mattersand documents in the possession or control of school disfigiaisfcon  deadlyforce were subject to public inspection. State ex rel. Journal/Sentinel, Inc.
taininginformation concerning the salaries, includfrigge benefits, paid to individ  Arreola,207 Ws. 2d 496558 N.W2d 670(Ct. App. 1996)95-2956
ualteachers are matters of public record. 63.Asgn. 143. A public school studert’interim grades are pupil records specifically exempted
The department of administration probably had authority under s. 19.2th@1) from disclosure under s18.125. If recordsre specifically exempted from diselo
(2), 1973 stats., to provide a private corporation with camera-ready copy of sessiorefailure to specifically state reasons for denying an open records request for those
lawsthat is the product of a printout of computer stored public records if the costs meordsdoes not compel disclosure of those records. State ex rel. BBoand of
minimal. The state cannot contract oga@ntinuing basis for the furnishing of this Education209 Wis. 2d 377565 N.W2d 140(Ct. App. 1997)96-0758

service. 63 Atty. Gen. 302. Requesting copy of 180 hours of audiotape of ‘Olcalls, together with a tran
Thescope of the duty of the governor to allow members of the public to examigiption of the tape and log of each transmission received, was a request without
andcopy public records in his custody is discussed. 63 Sigy. 400. “reasonabldimitation” and was not a “sfi€ient request” under sub. (1) (h). Schop
The public’s right to inspect land acquisition files of the departmentatfiral ~ perv. Gehring 210 Ws. 2d 208565 N.W2d 187(Ct. App. 1997)96-2782
resourcess discussed. 63 Attgen. 573. If the requested information is covered by an exempting statute that does not

Financialstatements filed in connection with applications for motor vehicle dediduirea balancing of public interests, there is no need for a custodian to cenctuct
ers’and motor vehicle salvage dealers’ licenses are public records, subject to linfig@/ancing. Witten deniallaiming a statutory exception by citing the specific-stat
tions. 66 Atty. Gen. 302. uteor regulation is stitient. State exel. Savinski vKimble,221 Ws. 2d 833586

Sheriff's radio logs, intradepartmental documents kept by the §hamid blood N.W.2d 36 (Ct. App. 1998)97-3356

) ) : o Protectingpersons who supply information or opinions about an inmatketo
ﬁ‘éig%%‘gﬁgjgét(zgﬁi‘?ﬁggoﬁgtogf%&‘g‘ve{; in the hands of thef sihegiublic . ;|oommission is a public interest that may outweigh the public interest in access

Plansand specifications filed under s. 101.12 are public records amdtable bc\)/g?%ng%tggtga&mglg ;dSGErét{Typfgglsigpgegr)sggf.zssgt?teleﬁegmann vFaust226
for public inspection. 67 AttyGen. 214. o Sub.(1) (b) gives the record custodian, and not the requéistechoice of how a
Unders. 19.21 (1), district attorneys must indefinitely preserve papers of a doggcordwill be copied. The requester cannot elect to use his or her own copying equip

mentarynature evidencing activities of prosectsoofice. 68 Atty Gen. 17. mentwithout the custodias’permission. Grebner Schiebel2001 WI App 17240
Theright to examine and copy computer-stored informasiatiscussed. 68 Atty Wis. 2d 551 624 N.W2d 892 00-1549

Gen.231. Requestdor university admissions records focusiog test scores, class rank,
After the transcript of court proceedings is filed with the clerk of court, any persgradepoint average, race, gendethnicity and socio—economic background was not

may examine or copy the transcript. 68 AtBen. 313. arequest for pe_rsona]ly identifiable information, and re[ease was not barred by fed
NOTE: The following annotations relate to s. 19.35. erallaw or public policy That the requests would require the university to redact

information from thousands of documents under s. 19.36 (6) did not essentially

requirethe university to create new records and, as such, did not provide gfounds

denyingthe request under s. 19.35 (L). Osborn vBoard of Regents of the Univer

sity of Wisconsin Systen2002 WI 83254 Ws. 2d 266647 N.W2d 15800-2861
Thepolice report ofa closed investigation regarding a teatheonduct that did

Although a meeting was properly clos@uprder to refuse inspection of records
of the meeting, the custodiavas required by sub. (1) (a) to state specific arfit suf
cientpublic policy reasons why the pub$idhterest in nondisclosure outweigtted
right of inspection. Oshkosh Northwestern CoOshkosh Library Board,25 Ws.

2d 480 373 N.W2d 459(Ct. App. 1985). . . . . ._notlead either to an arrest, prosecution, or any administrative disciplinary action, was
Courts must apply the open records balancing test to questions involving d'Saﬂbjecuo release. Linzmeyer Forcey2002 W84, 254 Ws. 2d 306646 N.W2d
sureof court records. The public interests favoring secraagt outweigh those 811, 01-0197 ’
flag’é’;')”g disclosure. C. L..\Edson,140 Ws. 2d 163409 N.W2d 417(Ct. App. The JohnDoe statute, s. 968.26, which authorizes secrecy in John Doe proceed
: ings,is a clear statement of legislative policy and constitutes a specific exception to
Publicrecords germane to pending litigation were available under this section eVﬁ%puinc records lawOn revieaof a peti't)ion f¥)r a writ stemming frc?m a secret Fohn
tlfllolu\%;“hgéjgﬁg‘ﬁ%ﬁg}%gg%@&% {16}_{1 Pai%%% State ex rel. Larfkzentkowski, Doe proceeding, the court of appeals nsapl parts of a record in order to comply
1S. . - APP. . with existing secrecy orders issued by the John Doe judge. Unnamed Persens Num
To upheld a custodias’denial ofaccess, an appellate court will inquire whetheibersl, 2, and 3 vState 2003 WI 30 260 Wis. 2d 653660 N.W2d 260 01-3220
thetrial court made a factual determination supported by the record of whether docuSub.(1) (am) is not subject to a balancing of interests. Therefore, the exceptions
mentsimplicate a secrecy interest, aifdso, whether the secrecy interest outweighgo sub. (1) (am) should not Imrrowly construed. A requester who does not qualify
the intgrests( favoring relea)lsdvlilwaukee Journal vCall, 153 Wis. 2d 313450  for access to records under sub. (1) (am) will always have the right to seek records
N.W.2d515(Ct. App. 1989). under sub. (1) (a), in which case the records custodian must determine whether the
That releasing records would reveal a confidential infornsaittentity was a  requestedecords are subject to a statutory or common law exception, and if not
legally specific reason fodenial of a records request. The public interest in novhetherthe strong presumption favoring access and disclosure is overcome by some
revealingthe informant identity outweighed the public interest in disclosure of th@venstronger public policy favoring limited accessnondisclosure determined by
records. Mayfair Chrysler-Plymouth.\Baldarotta, 162 Wis. 2d 142469 N.w2d  applyinga balancing test. HempelCity of Baraboo2005 WI 120284 Wis. 2d 162
638(1991). 699N.W.2d 551 03-0500 o
Itemssubject to examination under s. 346.70 (4) (f) may not be withheld by the proSub- (1) (&) does not mandate that, when a meeting is closed under s.all9.85,
secutionunder a common law rule that investigative material may be withheld froﬁﬁg{ggﬁrg";‘;&g ft%reokr)g{:r?giwg?efttgﬁi?jgiggu% e ;ésrgrptzféﬁme?I\S/Cé)(esclij;?bligrhe court
iminal defendant. Stat bong v Shaw165 Wis. 2d 276477 N.W2d 340 ot
(Ct App. 1001, " e e ERng v ShaWTRs T 6 SchoolDistrict, 2007 WI 53 300 Ws. 2d 290731 N.W2d 24Q 061143
f - A general request does not trigger the sub. (4) (c) reségwence. Sub. (4) (c)
relP'r?oizﬁgEégrsfllzlgﬁgatrfeesx\%n;ptzgo4n21ng;)ycNa\t;\([:;g%gg?fgrélige commansiateex recitesthe procedure to be employed if an authority receives a request under (1) (a)
: ; ’ g . S . or (am). An authority is an entity having custody of a recdiite definition does not
_Recordsrelating to pending claims against the state usd883.82 need not be ncludea reviewing court. Seifert Bchool District of Sheboygan Fal007 Wi
disclosedunder s. 19.35. Records of non—-pending claims must be disclosed unlgss 207, 305 Wis. 2d 582740 N.W2d 177 06-2071
éggrggggggr%eg&%?oﬁ;?é%t\i;\last ti21§ ggngg?\fl\ﬁ%qg’g("&eX"’?F‘)"dlggz‘;m'atec’-The open records law cannot be used to circumvent established principles that
: ' : : : : shieldattorney work product, nor can it be used as a discovery tool. The presumption
The public recordsaw confers no exemption as of right on indigents from payme access un%iler subp. (1) (a) is defeated because the attornrgy work proguct quglifies
Zf feefgtéger (3)Geoge v Record Custodiarl69 Ws. 2d 573485 N.W2d 460(Ct.  underthe “otherwise provided by law” exception. SeiferSehool District of She
pp. . boyganFalls,2007 WI App 207305 Ws. 2d 582740 N.W2d 177 06-2071
Thedenial of a prisonés information request regarding illegal behavior by guards Sub. (1) (am) 1. plainly allows a records custodian to deny access to one who is,
onthe grounds that it could compromise theards’ efectiveness and subject them in effect, a potential adversary in litigation or other proceeding unless or until
to harassment was indigfent. State ex. reLedford v Turcotte,195 Wis. 2d 244  requiredto do so under the rules of discovery in actual litigation. The balancing of
536 N.W2d 130(Ct. App. 1995)94-2710 interestsunder sub. (1) (a) must include examining all the relevant factors éothe
The amount of prepayment required for copies majpdsed on a reasonable esti text of the particular circumstances and niagiude the balancing the competing
mate. State ex rel. Hill vZimmerman,196 Wss. 2d 419538 N.W2d 608(Ct. App. ~ interestconsider sub. (1(am) 1. when evaluating the entire set of facts and making
1995),94-1861 its specific demonstration of the need for withholdingréneords. Seifert.\5chool
The Foustdecision does not automatically exempt all records stored in a closjggmct of Sheboygan Fall€007 WI App 207305 Ws. 2d 582740 N.w2d 177
prosecutoriafile. The exemption is limitetb material actually pertaining to the pro —2071 . . . . .
secution. Nichols v Bennett199 Ws. 2d 268544 N.W2d 428(1996),93-2480 Tht‘irfutbt-rfl)_(am) t.a”E;!YS'Sb'S SUCC'”ftf- Tgfre is no tt’?l'a”fd"hgfe e
Departmentof Regulation and Licensing test scores were subject to disclos#ﬂ%n at the nvestigation be current for the exempuon for records collectec or

intainedn connection with a complaint, investigation or other circumstances that
xr;([i)erltggtspgg_rzegg;ds laviMunroe vBraatz 201 Ws. 2d 442549 N.W2d 452(Ct. maylead to . . . [a] court proceeding” to app8§eifert v School District of Sheboygan

N . . Falls,2007 WI App 207305 Wis. 2d 582740 N.W2d 177 06-2071

Subs.(1) (i) and (3) (f) did not permit a demand for prepayment of $1.29 in"«Record”in sub. (5) and s. 19.32 (2) does not include identical copies of otherwise
responséo a mail request for a record. BorzyctPaluszeyk201 Wis. 2d 523549 yajlable recordsA copy that is not digrent in some meaningful way from an origi
N.W.2d 253(Ct. App. 1996)95-1711 o . . nal, regardless of the formf the original, is an identical copyf a copy difers in

An agency cannot promulgate an administrative rule that creates an exceptiogoiPesignificant way for purposes of responding taogen records request, then it
the open records lawChavala vBubolz,204 Ws. 2d 82552 N.W2d 892(Ct. App.  is not truly an identical copyut instead a difrent record. Stone Board of Regents
1996),95-3120 of the University of Visconsin,2007WI App 223305 Wis. 2d 679741 N.w2d 774

While certain statutes grant explicit exceptions to the open recordsaw stat  06-2537
utesset out broad categories of records not open to an open records request- A cusBzhoppedoes not permit a records custodian to deny a request based sthely on
dian faced with such a broad statute must state with specificity a public policy reasostodian’sassertion that the requestuld reasonably be narrowed, nor dSekop



http://docs.legis.wisconsin.gov/document/courts/125%20Wis.%202d%20480
http://docs.legis.wisconsin.gov/document/courts/125%20Wis.%202d%20480
http://docs.legis.wisconsin.gov/document/courts/373%20N.W.2d%20459
http://docs.legis.wisconsin.gov/document/courts/140%20Wis.%202d%20168
http://docs.legis.wisconsin.gov/document/courts/409%20N.W.2d%20417
http://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%20846
http://docs.legis.wisconsin.gov/document/courts/416%20N.W.2d%20635
http://docs.legis.wisconsin.gov/document/courts/153%20Wis.%202d%20313
http://docs.legis.wisconsin.gov/document/courts/450%20N.W.2d%20515
http://docs.legis.wisconsin.gov/document/courts/450%20N.W.2d%20515
http://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20142
http://docs.legis.wisconsin.gov/document/courts/469%20N.W.2d%20638
http://docs.legis.wisconsin.gov/document/courts/469%20N.W.2d%20638
http://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20276
http://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20340
http://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20429
http://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20608
http://docs.legis.wisconsin.gov/document/courts/169%20Wis.%202d%20573
http://docs.legis.wisconsin.gov/document/courts/485%20N.W.2d%20460
http://docs.legis.wisconsin.gov/document/courts/169%20Wis.%202d%20573
http://docs.legis.wisconsin.gov/document/courts/485%20N.W.2d%20460
http://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20244
http://docs.legis.wisconsin.gov/document/courts/536%20N.W.2d%20130
http://docs.legis.wisconsin.gov/document/wicourtofappeals/94-2710
http://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20419
http://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20608
http://docs.legis.wisconsin.gov/document/wicourtofappeals/94-1861
http://docs.legis.wisconsin.gov/document/courts/199%20Wis.%202d%20268
http://docs.legis.wisconsin.gov/document/courts/544%20N.W.2d%20428
http://docs.legis.wisconsin.gov/document/wisupremecourt/93-2480
http://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20442
http://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20452
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-2557
http://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20523
http://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20253
http://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20253
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-1711
http://docs.legis.wisconsin.gov/document/courts/204%20Wis.%202d%2082
http://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20892
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-3120
http://docs.legis.wisconsin.gov/document/courts/204%20Wis.%202d%2082
http://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20892
http://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20892
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-3120
http://docs.legis.wisconsin.gov/document/courts/204%20Wis.%202d%20452
http://docs.legis.wisconsin.gov/document/courts/555%20N.W.2d%20125
http://docs.legis.wisconsin.gov/document/wicourtofappeals/96-0053
http://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20496
http://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20670
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-2956
http://docs.legis.wisconsin.gov/document/courts/209%20Wis.%202d%20377
http://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20140
http://docs.legis.wisconsin.gov/document/wicourtofappeals/96-0758
http://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%20208
http://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20187
http://docs.legis.wisconsin.gov/document/wicourtofappeals/96-2782
http://docs.legis.wisconsin.gov/document/courts/221%20Wis.%202d%20833
http://docs.legis.wisconsin.gov/document/courts/586%20N.W.2d%2036
http://docs.legis.wisconsin.gov/document/courts/586%20N.W.2d%2036
http://docs.legis.wisconsin.gov/document/wicourtofappeals/97-3356
http://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20273
http://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20273
http://docs.legis.wisconsin.gov/document/courts/595%20N.W.2d%2075
http://docs.legis.wisconsin.gov/document/wicourtofappeals/98-2537
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%2017
http://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%20551
http://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%20551
http://docs.legis.wisconsin.gov/document/courts/624%20N.W.2d%20892
http://docs.legis.wisconsin.gov/document/wicourtofappeals/00-1549
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%2083
http://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20266
http://docs.legis.wisconsin.gov/document/courts/647%20N.W.2d%20158
http://docs.legis.wisconsin.gov/document/wisupremecourt/00-2861
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%2084
http://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20306
http://docs.legis.wisconsin.gov/document/courts/646%20N.W.2d%20811
http://docs.legis.wisconsin.gov/document/courts/646%20N.W.2d%20811
http://docs.legis.wisconsin.gov/document/wisupremecourt/01-0197
http://docs.legis.wisconsin.gov/document/courts/2003%20WI%2030
http://docs.legis.wisconsin.gov/document/courts/260%20Wis.%202d%20653
http://docs.legis.wisconsin.gov/document/courts/660%20N.W.2d%20260
http://docs.legis.wisconsin.gov/document/wisupremecourt/01-3220
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%20120
http://docs.legis.wisconsin.gov/document/courts/284%20Wis.%202d%20162
http://docs.legis.wisconsin.gov/document/courts/699%20N.W.2d%20551
http://docs.legis.wisconsin.gov/document/wisupremecourt/03-0500
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%2053
http://docs.legis.wisconsin.gov/document/courts/300%20Wis.%202d%20290
http://docs.legis.wisconsin.gov/document/courts/731%20N.W.2d%20240
http://docs.legis.wisconsin.gov/document/wisupremecourt/06-1143
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20207
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20207
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20582
http://docs.legis.wisconsin.gov/document/courts/740%20N.W.2d%20177
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2071
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20207
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20582
http://docs.legis.wisconsin.gov/document/courts/740%20N.W.2d%20177
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2071
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20207
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20582
http://docs.legis.wisconsin.gov/document/courts/740%20N.W.2d%20177
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2071
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20207
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20582
http://docs.legis.wisconsin.gov/document/courts/740%20N.W.2d%20177
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2071
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20223
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20679
http://docs.legis.wisconsin.gov/document/courts/741%20N.W.2d%20774
http://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2537

11 Updated 11-12Wis. Stats. GENERAL DUTIES OF PUBLIC OFFICIALS 19.356

perrequire that the custodian takérafiative steps to limit the search as a prerequisubject. The notice shall briefly describe the requested record and

siteto denying a request under sub. (1) (h). The fact that the request may tésult ir ot : ;

generatiorof a lage volume ofecords is not, in itself, a didient reason to deny a include a desc_npt|on of tnghts Qf the record SUbJeCt l_JndeI’ subs.

requests notproperly limited, but at some point, an overly broad request becom@3) and(4). This paragraph applies only to the following records:

sufficiently excessive to warrant rejectiander sub. (1) (h). Gehl €onnors2007 e ¢ : :

WI App 238 306 Wis. 2d 247742 N.W2d 530 06-2455 1. Arecord containing information relating to an employee
The public records law addressi® duty to disclose records; it does not addresiatis created or kept by the authority and that is the resalt of

the duty to retain recordsn agencys alleged failure to keep sought-after reCOfdfinvestigationinto a disciplinary matter involving the employee or
may not be attacked under the public records |8ection 19.21 relates tecords

retentionand is not a part of the public records.la@ehlv. Connors2007 WI App pOSSIle employment—related, V|0|at|by| th,e employee of a stat

238 306 Ws. 2d 247742 N.W2d 530 06-2455 ute, ordinance, rule, regulation, or policy of the emplogee’
Foustheld that a common law categorical exception exists for records in the C??‘nployer.

tody of adistrict attorneys ofice, not for records in the custody of a law enforcemen . .

agency.A sherif’s department is legally obligated to provide public access to records 2. A record obtained by the authority througsubpoena or

in its possession, which cannot be avoided by invoking a common law exception &@grchwarrant.

is exclusive to the records of another custodian. That the same record was in the cus .

tody of both the law enforcement agency and the district attorney does not change the 3. A record prepared by an employer other than an authority

outcome.To the extent that a shéti department can articulate a policy reason whyf thatrecord contains information relating to an emp|0yee of that
the public interest in disclosure is outweighed by the interest in withholding the p

ticular record itmay properly deny access. Portage Daily Regist@plumbia Co. %rmployer,unlgss the employee authorizes the authority to provide
Sheriff’'s Department2008 WI App 30308 Wss. 2d 357746 N.W.2d 52507-0323  accesdo that information.

Whenrequests are complex, municipalities should l@@éd reasonablatitude - :
in time for their responses. An authority should not be subjectibe tourden and (b) Paragrapl(\a) doe_srjot apply toan authorlty who prowdes
expensef a premature public records lawsuit while it is attempting in good faith @ccesg0 a record pertaining to an employee to the employee who

respondpr to determine how to respond, to a requéghat constitutes a reasonablejg the subject of the record or to his or her representative to the
time for a response by an authority depends on the nature of the request, dnel sta#

otherresources available to the authority to process the request, the extent oﬂKEe_ntreqUir?q under §.O3.139I’ to a recognized or (_:ertified €Q|
requestand other related considerations.” WIREdata, Indillage of Sussex2008  lective baigaining representative to the extent required to fulfill a
WI 69, 310 Ws. 2d 397751 N.W2d 73605-1473 — -duty to bagain or pursuant to a collective baming agreement
Employees’personal emails were not subject to disclosure in this case. Schill'v
WisconsinRapids School DistricR010 Wi 86 327 Ws. 2d 572786 N.wad 177~ underch. 111
08-0967
Under sub. (3) the legislature provided four tasks for which an authority maﬁ (CI) I_Daragra[?ha) C!OES not ?p%ly to access to a record pgoﬁuced
imposefeeson a requester: “reproduction and transcription,” “photographing afl '€lation to a function specifie inE06.540r230.450r subch.
phorfog,raphlmrocesglng," “Iocatm?," arr:d “(;nallmg or csi,hHopmg." lTor each task, atl of ch. 111 if the record is provided by an authority having
authorityis permitted to impose a fee that doesexateed the “actual, necessary an ihili i
direct” cost of the task. The process of redacting information from a record doesdrn%§pon5|bllltyfor that function.

fit into any of the four statutory tasks. Milwaukee Journal Senti@itwof Milwau- (d) Paragrapifa) does not apply to the transfer of a record by
kez'igi;cﬁnﬁ 2;‘1nszésgir‘zogfe§’ug‘s-:’:fgi’g E;g)lsfof an unrequeste dcenﬁ?e administrator of an educational agency to the state superinten
tion. Unless the fee for copies of records is established hyalaustodian may not Ehtof public instruction under 415.31 (3) (a)

chargemore than the actual'and direct cost qf reproductiénAtty. Gen. 36 (3) Within 5 days after receipt of a notice under g@p.(a),
Ay an g > May be imposed on a requester for the cosigtecord subject may provide written notification to the authority
The fee for copying public records is discussed.Atty. Gen. 150 of his or hey intent to seek a court order restraining the authority
Publicrecords relating to employee grievances are not generally exempt from &M providing access to the requested record.
closure. Nondisclosure must be justified on a case-by—case Basistty. Gen. 20 (4) Within 10 days after receipt of a notice under $ap(a)
St;ﬂgg'jggjgg%g;glﬁ;‘gg’r’]‘_“’%%”hdate' sex, ethnieeritage, and handicapped 5 yacord subject magommence an action seeking a court order
The department of regulation afidensing may refuse to disclose records relatindO restrain the aUthorlt_y frorproviding access to the requested
to complaints against health care professionals while the matters are merely “umdgrord. If a record subject commences suclaation, the record
investigation.” Good faith disclosure of the records will not expose the custodian ; i ; i
liability for damages. Prospective continuing requests for records are not contS b(J)%C(gSQhalenléen(;]]l?etgtee:]ig;hi?]g)rlvaesnée‘ I(?’legﬁgg?:?lgn'\;%wz\illmzsitt?:rd(l)?g
platedby public records law73 Atty. Gen. 37 > . \ € 1
Prosecutors’ case files are exempt from disclos@ieAtty. Gen. 4 right. If the requester does not intervene in the action, the author

Therelationship between the public records law and pledges of confidentialityity shall notify the requester of thesults of the proceedings under
settlementgreements is discusset#4 Atty. Gen. 14 his subsection and sutb)

A computerized compilation of bibliographic records is discussed in relationtto . ' i
copyrightlaw; a requester is entitled to a copy of a computer tape or a printout of (5) An authority shall not provide access to a requested record
'”fzrmbat:"”o” the E‘PEYI 5t_A“yt- Ge“-(jﬁﬁ?*t%)- i eatment agonfi within 12 days of sending a notice pertaining to that record under

mbulancerecords relating to medical histpgondition, or treatment am®nfi- o ; : :

dentialwhile other ambulance call records are subject to disclosure under the puﬁﬁr‘%;'éf)sﬁag gz)a?gglgz’tgéngriiogﬁ il:)tzjep(i’to(\:l?crigmaeggeeSSa?oa?ft]lgn
recordslaw. 78 Atty. Gen. 71 . ,

bCOUtr;Sfar? |i|Telr)1/ tO,reqttgr? gjscloztl{r?h:‘gi;{;mﬁ; r?;ilin%hand disgibutim l_isrtf requestedecord during pendency of the action. If the recoral
Thopublic intorest 1 thair 1oleasAG 2008 o the fecords QUWelshs ject appeals or petitions for revieafia decision of the court or the

If a legislator custodian decides thanailing or distribution list compiled and used time for appeal or petition for review of a decisiadverse to the

for official purposes must be released under the public records statute, the per: i i i pﬂm,'
whosenames, addresses or telephone numbers are contained list #re not Fecord SUbJeCt has not explred, the authorlty shall ide

entitledto notice andhe opportunity to challenge the decision prior to release of t@CC_GSSO the requeSted re(?c?“d'?" any app_eal IS dQC'dedn u_nt” the_
record. OAG 2-03 periodfor appealing or petitioning for review expires, until a-peti
AccessDenied: Howbznicki v EricksonReversed th&tatutory Presumption of tion for review is denied, or until the authority receiwvesiten

Opennesén the Wisconsin Open Records Lawlunro. 2002 WLR 197. . . o .
P P noticefrom the record subject that an appeal or petition for review

19.356 Notice to record subject; right of action. will not be filed, V\./hlchever. oceurs first.
(1) Exceptas authorized in this section or as otherwise provided (6) The court, in an action commenced under sdp. may
by statute, no authority is required to notify a record subject prigstrain the authority from providing access to the requested
to providing to a requester access to a record containing inforrfeord. The court shall apply substantive common law principles
tion pertaining to that record subject, and no peis@ntitied to construingthe right to inspect, copyr receive copies of records
judicial review of the decision of an authority to provide # making its decision.
requestewith access to a record. (7) Thecourt, inan action commenced under s(@), shall

(2) (a) Except aprovided in parg(b) to (d) and as otherwise issuea qlecision within 10 days after the filing of the summons and
authorizedor required by statute, if an authority decides under g@mplaintand proof of service of the summons and complaint
19.35t0 permit access to a record specified in this paragtaph, Uponthe defendant, unless a party demonstrates cause for exten
authority shall, before permitting access and within 3 days aftgion of this period. In any event, the court shall issue a decision
makingthedecision to permit access, serve written notice of th#ithin 30 days after those filings are complete.
decisionon any record subject to whom the record pertains, either(8) If a party appeals a decisiohthe court under sufr), the
by certified mail or by personally servirige notice on the record court of appeals shall graptecedence to the appeal over all other
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mattersnotaccorded similar precedence by latn appeal shall ing under s19.35 (1) but thematerial used as input for a computer
be taken within the time period specified in8§8.04 (1m) programor the material produced as a product of the computer

(9) (a) Except as otherwise authorized or required by statuf¥ogramis subject to the right of examination and copying, except
if an authority decides underk9.35to permit access to a recordasotherwise provided in 49.35or this section.
containinginformation relating to a record subject wik@n ofi- (5) TrADE secreTs. An authority may withhold access to any
ceror employee of the authority holding a local publiftoef or  recordor portion of a record containing information qualifyig
a state public dfce, the authority shall, before permitting accesatrade secret as defined in184.90 (1) (c)
andwithin 3 days after making the decision to permit access, Servg6) SePARATIONOFINFORMATION. If a record contains informa
written notice of that decision on the record subjeither by cer  tjon that is subject to disclosure unde .35 (1) (a)pr (am)and
tified mail or by personally serving the notice on the record suformation that is not subject to such disclosure, the authority
ject. The notice shall brieflglescribe the requested record anflavingcustody of the record shall provide the information iat
includea description of the rights ifie record subject under par subjectto disciosure and delete the information that is not subject
(b). to disclosure from the record before release.

(b) Within 5 days after receipt of a notice under. ga), a (7) |DENTITIES OF APPLICANTSFORPUBLIC POSITIONS. (&) 1. In
recordsubject may augment the record to be releasedmsitten  this subsection, “final candidate” means each applicant who is
commentsand documentatioselected by the record subjectseriouslyconsidered for appointment or whose name is certified
Exceptas otherwise authorized or required by statute, the auth@jr appointment, and whose name is submitted for final consider
ity under par(a) shall release the record as augmented by thonto an authority for appointment, to any of the following:

recordsubject. a. A state position, except a position in the classified service.

History: 2003 a. 472011 a. 84 .
NOTE: 2003 Ws. Act 47, which creates this section, contains extensive b. Alocal pUb“C ofice.

explanatory notes. 2. “Final candidate” includes all of the following:

Theright of a public employee to obtain de novo judicial review of an autterity’ . 3
decisionto allow public access tertain records granted by this section is no broader a. Whenever there are at least 5 applicants for fceabr

thanthe common law right previously recognized. It is not a right to prelieti  position, each of the 5 applicants who are considered the most

suresolely on the basis of a public emplogegrivacy and reputational interests. Theqalified for the ofice or position by an authority
public’s interest in not injuring the reputations of public employees must be given dlie

considerationbut it is not controlling. Local 2480 Rock County2004 WI App 210 b. Whenever there are fewer than 5 applicants forfasear
277 Wis. 2d 208689 N.W2d 644 03-3101 iti i
An intervenor as of righinder the statute is “a party” under sub. (8) whose appeglosmon’ea(:h appllcant.

is subject to the “time period specified in s. 808.04 (Im).” The only time period refer €. Whenever an appointment is to be made from a godup

encedn s. 808.04 (1m) is 20 days. ZellneHerrick,2009 W1 80319Wis. 2d 532 i i ifi i
o0 a5 07 Dhes morethan 5 applicants considered the most qualified faffaoe

This section does not set forth the only course of action that the sobjediscle O POSItion by an authorifyeach applicant in that group.

suremay engage in to tPreV,?“Tt;g?'Of“fe- Subs. (3) and (4) state that " record subjeqlp) Every applicant for a position with any authority may-indi
maycommence an action. In language o e statute In no way discourage; . fee . . .
the subject of a records request from engaging in less litigious means to prevent‘?d?ste in writing to the authority that the applicant does not wish the

closurenor does it prevent a records custodian from changing its mind. Arilkv -~ authority to reveal his or her identityExcept with respect to an
waukeeBoard of School Directorg014 Wi App 66___Ws.2d__,___ N\ applicantwhose name isertified for appointment to a position in
_Sub.(2) (a) 1. must be interpreted as requiring notification when an authority plltbe state ClaSSIerC! Se.rVIC.e orf.m.]al candidate, .If an appllcant
posesto release records in its possession that are the result of an investigation bjr@kessuch an indication in writing, the authority shall not-pro

employerinto a disciplinary or other employment matter involvargemployee, but  yide access to any record related to the application that may reveal

notwhen there has been an investigation of possible employment—reitaiteitbn identity of the applicant

by the employee and the investigation is conducted by some entity other thantmg y pp ' .

employee’ssmployer OAG 1-06 (8) IDENTITIES OF LAW ENFORCEMENTINFORMANTS. (@) In this
Sub.(2) (a) 2. is unambiguous. If an authority has obtained a record through a bsection:

poenaor a search warrant, it must provide the requisite notice before releasing the : . .

records. The duty to notifyhowever does not require notice to every record subject ~ 1. “Informant” means an individual who requests confiden

who happens to be named in the subpoena or search warrant records. Under sqlpa(%, from a law enforcement agency in conjunction with provid

(a), DCI must serve written notice of the decision to release the record tecmg . . . .

subjectto whom the record pertair®AG 1-06 Ing |nfo_rmat|_or_1 to that agency ,goursuant to an express_ promise
To the extent any requested records proposed to be relseztords prepared Of confidentiality by a law enforcement ageraryunder circum

by a private employer and those records contain information pertaining to one of¢h@ncesn which a promise of confidentiality would reasonably be

privateemployets employees, sub. (2) (a) 3. does not allow release of the mforrrm.lp”ed’ provides informatiorio a law enforcement agency sy

tion without obtaining authorization from the individual employ@AG 1-06 ; . - O .
working with a law enforcement agency to obtain information,
19.36 Limitations upon access and withholding. relatedin any case to any of the following:
(1) ApPLICATION OF OTHER LAWS. Any record which is specifi a. Another person who the individual or the law enforcement
cally exempted from disclosure by state or federal law or authegencysuspects has violated,violating or will violate a federal
rizedto be exempted fromisclosure by state law is exempt fromaw, a law of any state or an ordinance of any local government.
disclosureunder s19.35 (1) except thaany portion of that record b, Past, present or future activitigsat the individual or law
which contains public information is open to public inspectisn enforcementgency believes may violate a federal, lavaw of
providedin sub.(6). any state or an ordinance of any local government.
~(2) Law ENFORCEMENTRECORDS. Except as otherwise pro 2. “Law enforcement agency” has the meaning given in s.
vided by law; whenever federal law or regulations require or asj5.83(1) (b), and includes the department of corrections.
condition to receipt of aids by thistate require that any record ) it 3 authoritythat is a law enforcement agency receives
relating to investigative information obtained for law enforce, yoqiest to inspect or copy a record or portion of a record under
mentpurposes be withheld from public access, then that informa; g 35 (1) (athat contains specific information including but not
tion is exempt from disclosure underl$.35 (1) limited to a name, address, telephone numiagce recordingr
(3) CONTRACTORS’ RECORDS. Subject tosub. (12), each handwritingsample which, if disclosed, would identify an infor
authority shallmake available for inspection and copying undefant,the authority shall deletie portion of the record in which
s.19.35 (1)any record produced or collected undecoatract theinformation is contained pif no portion of theecord can be
enterednto by the authority with a person other tharaathority  jnspectecbr copied without identifying the informant, shall with
to the same extent as if the record were maintaiyettie auther  hold the record unless the legalstodian of the record, designated
ity. This subsection doe®t apply to the inspection or copyingunders.19.33 makes a determination, at the time thatréwiest
of a record under 4.9.35 (1) (am) is made, that the public interest in allowing a person to inspect,
(4) CoMPUTERPROGRAMSAND DATA. A computer program, as copy or receive a copy of suétientifying information outweighs
defined in s16.971(4) (c) is not subject to examination or cepy the harm done to the public interest by providing such access.
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(9) RECORDSOF PLANS OR SPECIFICATIONSFOR STATE BUILD- NOTE: 2003 Wis. Act 47, which affects this section, contains extensive

S P . explanatory notes.
INGS. Record&ontammg plans or speC|f|cat|0ns for any state A settlement agreement containmgledge of confidentiality and kept in the pos

ownedor state-leased building, structure or facility or any pressionof a school district attorney was a public record subject to public access
posedstate—owned or state—leased building, structure or facﬂﬂgdersub. (). Journal/Sentinel School District of Shorewood86 Wis. 2d 443

; ; i ; i 521 N.W2d 165(Ct. App. 1994).
arenot subject to the right of inspection or copying undéfs35 Sub.(3) does not require providing access to payroll records of subcontractors of

(1) except as the department of administration otherwise providg&mecontractor of a public construction project. Building and ConstructiadeB
by rule. Councilv. Waunakee Community School Distrigg1 Wis. 2d 575585 N.W2d 726

. .. (Ct. App. 1999)97-3282
(10) EMPLOYEEPERSONNELRECORDS. Unless access is specifi " productionof an analog audio tape was irfaiént under sub. (4) when the

cally authorized or requiredy statute, an authority shall not pro requesteasked for examination ampying of the original digital audio tape. State

vide access under $9.35 (1)to records containing the following gige,\" V“{'I”Z"é’jafgggg_os"gggASSOCia“O” Jones2000 WI App 146237 Ws. 2d 840

information,except to ammployee or the employsaepresenta The ultimate purchasers of municipal bonds from the Izomaderwriterwhose
tive to the extent required undern®3.13orto a recognized or cer only obligation was to purchase the bonds, were not conttactmords under sub.

s . - . H ). Machotka v Village of West Salem2000 WI App 43233 Ws. 2d 106607
tified collective bagaining representative to the extent required {9, > {379 99-1163

fulfill a duty to bagain under ch11lor pursuant to a collective Requestdor university admissions records focusiog test scores, class rank,

bargainingagreement under chl1 gradepoint average, race, gendethnicity and socio—economic background was not
. . . . a request for personally identifiable information and release was not barred by federal

(@ Information maintained, prepared, or provided by a&Bw or public policy That the requests would require the university to redact informa

employerconcerning the home address, home electronic megh from thousands of documentader s. 19.36 (6) did not essentially require the

; ; universityto create new records and, as such, did not provide grounds for denying the
addresshome teleDhone number social security number of anr quesunder s. 19.35 (1) (L). OsbornRoard of Regents of the University ofisA/

employeeunless the employee authorizes the authority to provielgsinSystem2002 Wi 83 254 Wis. 2d 266647 N.W2d 158 00-2861
accesgo such information. Misconductinvestigation and disciplinary records are astepted from public
. . . . . disclosureunder sub. (10) (d). Sub. (10) (b) is the only exception to the open records
(b) Information relating to the current investigation @fc&  |aw relating to investigations of possible employee misconduct. KroefDhiR,

sible criminal ofense or possible misconduct connected witPPO6WI App 227 297 Wis. 2d 254725 N.W2d 286 05-1093

: : i : : “Investigation”in sub. (10) (b) includes only that conducted by the public authority
employmemby an employee prior to dISpOSItlon of uheestlga itself as a prelude to possible employee disciplinary action. inkastigation

tion. achievesits “disposition” when the authority acts to impose discipline on an

: o f employeeas a result of the investigation, regardless of whether the employee elects
(C) Information pertaining to an employeae employment to pursue grievance arbitration or another review mechanism that may be available.

examinationgxcept an examination score if access to that SCaEzal 2489 v Rock County2004 Wi App 210277 Wis. 2d 208689 N.W2d 644
is not otherwise prohibited. 03-3101 See alsaZellner v Cedarbuy School District2007 WI 53 300 Wis. 2d
. . e 290, 731 N.W2d 240 06-1143
(d) Information relating to one or more specific employteaé  Municipalities may not avoid liability under the open records law by contracting

is used by an authority or by tleenployer of the employees for with independent contractor assessors for the collection, maintenance, and custody
f f : : property assessment records, and then directing any requesiesefecords to
staff management planning, including performance eV""ll'latlorﬁeindependem contractor assessdREdata, Inc. Willage of Sussex2008 WI

judgmentsor recommendations concernifigure salary adjust 69, 310 Ws. 2d 397751 N.w2d 736 05-1473

ments or other wage treatments, management bonus p|ansWhenrequests tenunicipalities were for electronic/digital copies of assessment
: . ; ' ¢ords,'PDF” files were“electronic/digital” files despite the fact that the files did

promononSJOb assignments, letters of reference, or other-co thave all the characteristics tltla¢ requester wished. It is not required that request

mentsor ratings relating to employees. ersmust be given access &m authoritys electronic databases to examine them,
extractinformation from them, or copy themllowing requesters such direct access
(11) RECORDS OF AN INDIVIDUAL HOLDING A LO_CAL PUB_L_IC to the electronic databases of an authority would pose substaskial WIREdata,
OFFICE OR A STATE PUBLIC OFFICE. Unless access is SpeCIfICa"ylnc. V. \ﬁllage of quse?QQOS Wi 69310.WS. 2d 397751 N.WZd 73605-1473
authorizedor required by statute, an authority shall not providetBy procuring a_'t'am"ty '“Sgan}?:tfo"qt/ a”td g"‘?‘t"é";g ”re neurance company to
P etaincounsel for it, the county infett contracted with the law firm and created an
accesmnde_r $19.35 (1)t0 records, ext_:e_pt tO_ an 'nd“{'dual t(? th ttorney—clientelationship. Because the liability insurance policy is the basis for the
extentrequired under s103.13 containing information main tripartite relationship between the coyrisurance compangndiaw firm and is the

i i a&m i basisfor an attorney—client relationship betwetba law firm and counfghe invoices
tained, prepared, or prowded by ployer concerning the roducedor collected during the course of the law fmreépresentation of the county

home address, home electronic mail address, home teleph‘s&ﬁeunder the liability insurance policy and sub. (3) governs the accessibility of the
number,or social securityqumber of an individual who holds ainvoices. Juneau County Stairies v Juneau Countg013 WI4, 345 Wis. 2d 122
local public ofice or a state public dite, unless the individual 824N-W.2d 45710-2313

authorizesthe authority to provide access to such informaﬁon'ie(f’:%at{?tgr?zt):éscrgr?tiIk;?i(?r?ror}eb?glif)her;ghei?zrﬁglr‘dieig'dsifcussed in relation to
This subsection does not apyitythe home address of an individ copyrightrl)aw; a request%r is entitled to% ch))py of a computer tape or a printout of
ual who holds an elective publicfafe or to the home address ofinformationon the tape75 Atty. Gen. 1331986).

anindividual who, asa condition of employment, is required to An exemption to the federal Freedom of Information Act wasimmirporated

L e . undersub. (1).77 Atty. Gen. 20
residein a specified location. Sub.(7), 201 stats., is an exception to the public records law and should-be nar

(12) INFORMATION RELATING TO CERTAIN EMPLOYEES. Unless rowly construed. In sub. (7), 2D5btats., “applicant” anttandidate” are synory

; i i ; ous. “Final candidates” are the five most qualified unlémse are less than five
accesss specifically authorized or required by statute, an aUth(gr‘pplicants, N which case all are final candig gasatty, Gen. 37

ity shall not provide accessaarecord prepared or provided by an”pypjic access to law enforcement records. Fitzgerald. 68 MLR 705 (1985).
employer performing work on groject to which s66.0903
103.49 or 103.50applies, or onvhich the employer is otherwise 19.37 Enforcement and penalties. (1) ManDAmus. If an
requiredto pay prevailing wages, if that record containsrthie  authoritywithholds a record or a part of a record or delays granting
or other personallyidentifiable information relating to an accesgo a record or part of a record after a written request for dis
employeeof that employerunless the employee authorizes thelosureis made, the requester may pursue eitieboth, ofthe
authorityto provide access to that information. In this subsectioiternativesunder pars(a) and(b).
“personallyidentifiable information” does not include an employ (a) The requester may bring an action for mandamus asking a
ee'swork classification, hoursf work, or wage or benefit pay courtto order release dhe record. The court may permit the-par
mentsreceived for work on such a project. tiesor their attorneys to have access to the requested record under
(13) FINANCIAL IDENTIFYING INFORMATION. An authority shall restrictionsor protective orders as the court deems appropriate.
not provide access to personally identifiable information that con (b) The requester main writing, request the distriettorney
tainsan individuals account or customer number with a financigls {he countywhere the record is found, or request the attorney
institution, as defined in s134.97 (1) (b)including credit card generalto bring an action for mandamus asking a court to order
numbersdebit card numbers, checking account numbers, or drgdfeasenf the record to the requestérhe district attorney or attor

accountnumbers, unless specifically required by.law ney general may bring such an action.
History: 1981 c. 3351985a. 2361991 a. 39269, 317, 1993 a. 931995 a. 27 .
2001a. 162003 a. 3347; 2005 a. 53253 2007 a. 972000 a. 282011 a. 322013 (Im) TiME FOR COMMENCING ACTION. No action for manda

a.171 musunder sub(1) to challenge the deniaf a request for access
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to a record or part of a record may be commenced by any Ccprr]requester ii hirir?g the attorney gleangral asa sgr'tjqu private cou.nﬁeIIWto proceed with
; ; the case, or that the requester would be a named Hiintife case with the attorney
mitted or mc_arcerated person later,than 9,0 days tftedate that 8eér1]eralappearing as counsel of record when proceeding under sub. (1) (b).. State v
therequest is denied by the authority having custody of the recaréh, 2008 Wi App 153314 Ws. 2d 340761 N.W2d 15 07-1930
or part of the record. This section unambiguously limits punitive damages claims under sub. (3) o man
. damusactions. The mandamus court decides whether there is a violation and, if so,
(1n) NoTice oF cLaM.  Sections393.80and893.82do not  whetherit caused actual damages. Then, the mandamus court may consider whether

applyto actions commenced under this section. punitive damageshould be awarded under sub. (3). The Capitak$ Company
v. Doyle, 2011 WI App 137 337 Wis. 2d 544807 N.W2d 666 10-1687

(2) CosTs FEESAND DAMAGES. (a) Except as provided in this ~ Underthe broad terms of s. 51.30 (7), the confidentiality requirements created
paragraphthe court shall award reasonable attorney féasy  unders. 51.30 generally apply to “treatment records” in criminal not guilty by reason
f insanity cases. All conditional release plans in NGI cases are, by statutory defini
.ageSOf not less than $1.003 and othmtual costs to the I’eqU(:t“Steﬁon,treatment records. They &aeated in the course of providing services to-indi
if the requester prevails in whole or in substantial part in a@yualsfor mental illness,” and thus should be deemed confidential. An order of
actionfiled under sub(1) relating to access to a record or part aflacementn an NGI case is not a “treatment record.” La Crdsieine v Circuit
a record under 49.35 (1) (a) If the requester is a committed or}S!ion =@ Crosse Couniz012 Wi App 42340 Ws. 2d 663814 N.W2d 867
incarcerategberson, the requester is not entitled to any minimumactual damages are the liability of the agen®unitive damages and forfeitures
amountof damages, but the court may award damages, Costs eandie the liability of either the agency or the legal custodian, or both. Section 895.46
; ; ; (1) (a) probably provides indemnification for punitive damages assessed against a
feesshall b.e pf""?’ by the authorltyfaoited or the unit ofovern . ﬁustodianbut not for forfeitures.72 Atty. Gen. 99
mentof which it is a part, or by the unit of government by whic
the legal custodian under 49.33is employed and may not19.39 Interpretation by attorney general. ~ Any person
becomea personal liability of any public fidial. may request advice from the attorney general as to the applicabil
(b) In any action filed under sufil) relating to access to aity of this subchapter under any circumstances. The attorney gen
recordor part of a record underX9.35 (1) (am)if the court finds eralmay respond to such a request.
thatthe authority acted ia willful or intentional mannethe court  History: 1981 c. 335
shallaward the individual actual damages sustalmethe indi
vidual as a consequence of the failure.

(3) PuniTivE pAMAGES. If a court finds that an authority or
legal custodian under €.9.33 has arbitrarily and capriciously
deniedor delayed response to a request orgdtwexcessive fees, CODE OF ETHICS FOR PUBLIC
the court may award punitive damages to the requester OFFICIALS AND EMPLOYEES

(4) PeNALTY. Any authority which or legal custodian under s, . . . .
19.33who arbitrarily and capriciously denies or delays respong®-41 Declaration of policy . (1) It is declared thahigh
to a request or chges excessive fees may be required to forfeftoraland ethical standards among state pubficiafs and state
not more than $1,000. Forfeitures under this section shall [Enployeesare essential to theonduct of free government; that
enforcedby action on behalf of the state by the attorney geneff legislature believes that a code of ethics for the guidance of
or by the district attorney of any county where a violatienurs. statepublic oficials and state employees will help them avoid
In actionsbrought by the attorney general, the court shall awa?q)r_‘f_“_‘:ts between their personaiterests and their public respon
any forfeiture recovered togethavith reasonable costs to theSPilities, will improve standards of public service and will pro
state:and in actions brought by the district attorrteg courshall moteand strengthen the faitnd confidence of the people of this

awardany forfeiture recovered together with reasonable costsSgt€in their state public ditials and state employees.
the county (2) It is the intent of the legislature that in its operations the
History: 1981 c. 335391 1991 a. 26%.43d 1995 a. 1581997 a. 94 b_oardshall protecto the fullest extent possible the rights of indi
A party seeking fees under sub. (2) must show that the prosecution of an acdighuals affected.
couldreasonably be regarded as necessary to obtain the informatitraeatcausal History: 1973 c. 99Stats. 1973 s.1101;1973 c. 334.33; Stats. 1973 s. 19.41;
nexus” exists between that action and the agsmstyrender of the information. State 19770 977 ’ ’ ’ ’ ’ o ’ T
exrel. Vaughan vFaust143 Ws. 2d 868422 N.W2d 898(Ct. App. 1988). T
If an agency exercises ddédigencebut is unable to respond timely to a record Hi f .
requestthe plaintif must show that a mandamus action was necessary to mmeslg""z Defln!tlons' In this SUbChapter'
recordsrelease to qualify for award of fees and costs under sutRéjne Education (1) “Anything of value” meangsny money or propertyavor,

ﬁ[s)?)otiggg)n.v. Racine Board of Educatioh45 Ws. 2d 518427 N.W2d 414(Ct. service,payment, advance, forbearance, Ioan, or promi&ﬂuré
Assumingsub. (1) (a) applies before mandamus is issued, the trial court retains gmployment,but does not include compensation and expenses

cretionto refuse counsed’participation in ain camerainspection. Milwaukee Jour paid by the state, fees and expenses which are permitted and
nalv. Call, 153 Ws. 2d 313450 N.W2d 515(Ct. App. 1989). reportedunders.19.56 political contributions which are reported

If the trial court has an incomplete knowledge of the contents of the public recqy; [
sought,it must conduct am camerainspection to determine what may be disclose derch. 11, or hOSpItallty extended for a purpose unrelated to

following a custodiars refusal. State ex rel. MorkeRonnelly 155 Ws. 2d 521455  Statebusiness by a person other than ayanization.
N.W.2d 893 (1990). (2) “Associated”,when usedvith reference to an ganiza-

wie bo S%tf%n}\]'ﬁ,\% %T&E? tAopa;_tolrgge)l’)f_ees State exrelng vShaw16S i,h ‘includesany oganization in which an individual or a mem

A favorable judgment or order is not a necessary condition precedent for findlagr of his or her immediate family is a directofficer or trustee,

Lhé;\tﬂ? pérl]tnhy Prevailedt_again?tﬂ?n agendcy under Stubﬁ(z)i(ﬁﬁl nz‘g;énust be SQO\gm or owns or controls, directly or indirectlgnd severally or in the

etwee € prosecution O € mandamus action an e r e requeste 0, H H H

information. Eau Claire Press Ca.@ordon,176 Ws. 2d154 499 N.W2d 918(Ct. ?‘ggr?gateat least 10% of t,he OUtStandmg,equltwowh'Ch an

App. 1993). individual or a member of his or her immediate family is an autho
Actions brought under the open meetings and open recordsalawexempt from rized representative or agent.

the notice provisions of s. 893.80 (1), 1993 stats. Auchinletdwn of LaGrange, « " -
200\/\ﬁ; 25 5;3”5},47 N.W2d 587(1(935),94_2809 ven 9 (3) “Board” means the government accountability board.

An inmates right to mandamus under this section is subject to s. 801.02h(@h, 3m) “Candidate,” except as otherwisgrovided, has the
requires exhaustion of administrative remedies before an action may be comme| aninggiven in s11.01 (1)
Moorev. Stahowiak212 Ws. 2d 744569 N.W2d 71 (Ct. App. 1997)96-2547 939 sl o o
Whenrequests are complex, municipalities should ferdéd reasonablatitude (3s) “Candidatefor localpublic ofice” means any individual

in time for their responses. An authority should not be subjectibe tourden and i i i ; i
expensef a premature public records lawsuit while it is attempting in good faith y(\)/ho files nomination papers and a deCIaramnandldaCy under

respondgr to determine how to respond, to a requiéhat constitutes a reasonable S- 8.210r who is nominated at a caucus unde3.85 (1)for the
time for a response by an authority depends on the nature of the request, dne! stapurposeof appearing on the ballot for election as a local public

ur
otherresources available to the authority to process the request, the extent o i indivi f ;
requestand other related considerations. WIREdata, Indillage of Sussex2008 dﬁ?(nal or any individualwho is nominated for the purpose of

WI 69, 310 Wis. 2d 397751 N.W2d 736 05-1473 appearingon the ballot for election as a local publidicél
Thelegislature did not intend to allow a record requester to control or appeal a mayoughthe write—in process or by appointment to fill a vacancy

damusaction brought by the attorney general under sub. (1) (b).(Bututlines two  ; B ; + ; f
distinctcourses of action when a records request is denied, dictates distinct coupgegom'natlon and who files a declaration of Cand'daCy under s.

of action, and prescribes fiifent remediefor each course. Nothing suggests thaB.21
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