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required when information known to police suggests

merely that subject of arrest warrant is only visiting

home ... 1-30
Sufficiency of commitment order to justify entry into

home to execute it .........ccccovviiiiiiiiiiiiiiii 1-30

Exception to exception: when exigent circumstances exist .............ccccoco.... 1-30

1.16131
1.16132

1.16133

In general ..o 1-30
Applicability of exception when minor offense

involved: in general ...........cccociiiiiiiniiiii, 1-30
Applicability of exception when minor offense

involved: does exigent circumstance of hot pursuit

apply only to fleeing felon? ............cccociiiiiiniiiiiiicci, 1-30

Exception to exception: when consent to enter given ............cccccceevviinene. 1-31

Exception to exception: home of probationer or parolee .........c.cccccvevneeee. 1-31

Exception to exception: when arresting officer is legitimately in
home because he is executing search warrant for home; where

police are lawfully in suspect's home by virtue of valid search
warrant, they may make warrantless arrest of suspect prior to

search if arrest is supported by probable cause ...........ccccccccvuiiiiiinnine. 1-31
1.1617 Arrest of material WiItness .........c.cccccciiiiriiiiiiiiiiniiicc s 1-31
1.1618 Arrest of person selling obscene material ............cccccceeivviiiceicinnncccccninnnee 1-31
1.1619 Arrest for civil Offense ..o 1-31
1.162 When warrant required for search .............ccooiiiiiniiiiii 1-31
11621 General PIINCIPLES ......ccevveueirreirieieiricireecrteteeeeere ettt 1-31
1.16211 In general ... 1-31
1.16212 Exceptions to warrant requirement in general .............cccccccevinnnne 1-34
1.16213 Not required for search conducted with consent (see
SEC. T.22) ottt 1-34
1.16214 Not required when evidence voluntarily produced ...................... 1-34
1.16215 Warrant requirement applies not only to police officers,
but also to other government agents .............cccccccceeivvicicccininnnnnes 1-34
1.16216 Effect of ready availability of warrant by telephone on
question whether warrant required ............cccoecervennccnieiennecennen 1-34
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1.1622

1.1623

1.1624

1.1625

1.16217 When packages, books, tapes and other items have been
properly seized or otherwise lawfully obtained, and are
in possession of police, warrant may be required for
examination of them (see sec. 1.672) ......ccccevveveneennereneenennenennene
1.16218 When luggage or other containers have been properly
seized or otherwise lawfully obtained, and are in
possession of police, warrant may be required for
examination of their contents (see sec. 1.6717) .....cccccoeeueccvrenennnee
Need for warrant in "special needs," or other exceptional,
SITUALIONS ..o
Need for warrant may be excused when exigent circumstances
EXISt (SEE SEC. 1.02) .uiiiiiieiicierieieirecereet ettt ettt ettt
When search warrant required to enter home to search for
subject of arrest warrant (see sec. 1.16128) .........cccccceiviviviiiiiiiinininiiccciine
Need for search warrant for particular types of searches ..............ccccccoeeuee.

1.163 When warrant required for seizure of evidence ...........ccccccceeivvnieieccninnncecinnnnes

1.2 Activities, Areas, And Articles Not Covered By Fourth Amendment Or Its State

Counterpart ...........

1.21 Private ACHVILY ..o
1.211 General PrinCiples ..ottt

1.2111
1.2112

1.2113

1.2114

IN general ...
Staff members of state hospital are government actors subject to

Fourth Amendment ..........c.cooooiiii e
Law enforcement officer acting in private capacity is not subject

to Fourth Amendment ............ccoociiiiiiiiiiia,
Standards for determining when law enforcement officer is

acting in private capacity ..o

1.212 Private search or seizure of Property ...

1.2121

General PrinCiPles .......ccuceirririeicicirirrecceeree et
1.21211 In general ...
1.21212 Private searches are not subject to Fourth Amendment

because Fourth Amendment applies only to

government action ...
1.21213 Mere presence of government official will not

necessarily transform private search into government

ACION Lt
1.21214 Determination whether search is private search or

government search requires consideration of totality of

CITCUMSEANICES ...voviviiiiiiiicii s
1.21215 Defendant has burden of proof on question whether

search is private search or government search (see sec.

TL9129L) o s
1.21216 Defendant must prove that search was government

search by preponderance of evidence (see sec. 1.9136) .................
1.21217 Turning private search into governmental search by

government official's participation; search may be

deemed government search when it is "joint venture"

between private and government actors .............ccccceveiiiiiiiiiinne
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1.2122

1.2123

1.2131
1.2132

1.2211
1.2212
1.2213

1.2214

1.2215

1.21218 Turning private search into governmental search
because of governmental compulsion to perform search

1.21219 Turning private search into government search because
scope of police search exceeds that performed by

private individual ...
General principles (CONt'A) ......ccoeerrereneinrcrnicieenc e

1.21221 After initial invasion of privacy by private action,
additional invasion of privacy by government agent is
unconstitutional only to degree it exceeds scope of

private search ...
Particular STtUATIONS .....oooveviiiieiieeceeeee ettt e e

1.21231 Drawing of blood by medical personnel for purposes of

diagnosis and treatment .............ccccceceeivrieieeininneeeenines

1.21232 Administering laxative to person who has swallowed

controlled substance to prevent overdose ............cccco....

1.21233 Private shipping company employee's opening of
sealed package delivered to company by individual
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1.21234 Law enforcement officer opening letter from defendant

that was misaddressed to officer's residence .....................

1.21235 Off-duty police officer's examination of contents of
computer memory stick provided by relative, when
officer did not believe stick contained pictures of

criminal conduct, as relative claimed .......ccocceeevevveeeennen..
1.213 Private detention of person
In general ..ot
When private party acting as agent of police ...........cccccoeeeviinnnnne
1.22 Search Or Seizure, Or Entry Into Premises, With Consent

1.221 General principles
In general ...
Need not be verbal; may be in the form of gesture or conduct .......

Consent is accepted exception to probable cause and warrant

FEQUITEIMENT ...oviiiiiiiieiiicicee et
1.22131 In @eneral ..ot
1.22132 Third-party CONSeNt ..........ccceeuvuviveriniiiiiicccccceeeeenes

Lawfully seized person (e.g., driver stopped for traffic violation)
need not be advised that he is "free to go" before his consent to

search may be deemed voluntary ...........cccccoeviiiiinniiiiinnnnne.

Lawfully seized person (e.g., driver stopped for traffic violation)
may, within reasonable time after seizure, be asked to consent to
a search whose object is to uncover evidence of criminal or other

activity that was not cause of initial seizure ..........ccccceereciininnnes
1.22151 Ingeneral ...

1.22152 Is asking for consent to search after seizure terminated

Permissible? ...

1.22153 When lawfully stopped driver of vehicle, who is asked
to consent to search of vehicle for evidence unrelated to
cause of initial stop (e.g., drugs), refuses to give such
consent, any further detention unrelated to cause of

initial stop is impermissible (see sec. 1.52592) ...................
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1.2216

1.2217

1.22154

1.22155

1.22156

In case of traffic stop, seizure becomes unlawful after

traffic stop is concluded if stopped person remains

seized after stop concluded and, therefore, any consent

given after stop concluded, but while person remains

Se1zed, 1S INVALIA et e e e e s eereee e
For purposes of determining whether seizure continued

after conclusion of traffic stop, key factor is whether

officer returned driver's license or other official

documents to driver ...,
If, during valid traffic stop, officer becomes aware of

additional suspicious factors that are sufficient to give

rise to articulable suspicion that person has committed

or is committing offense or offenses separate and

distinct from acts that prompted initial stop, stop may

be extended and request during extension of stop for

consent to search vehicle is permissible ..........c.ccccccvvniecininnnnnes

Reasonable suspicion is not prerequisite to seeking consent to
enter home and/or surrounding area (see sec. 1.6416) .........ccccceeueuevrurunnnees
Opening door of residence in response to knock is not consent to

enter ....

1.222 Validity and sufficiency of CONSeNt ..........ccccciiuiiiiiiiiiiiiiiiiiicce
1.2221 General PIINCIPLES ......ccoveueverieirieiiircirieertetreeeestetr ettt ree et saeneees

1.2222

1.2223

1.22211
1.22212

In general .......ccoociiiiniiicicc e
Must be determined by considering totality of
circumstances, not by applying bright-line rule ...........................

Must be VOIUNLATY .....ccooveiiiiiiiiiiiiiciciiiicectee e

1.22221
1.22222

1.22223

1.22224

1.22225

1.22226
1.22227

1.22228

1.22229

Ingeneral ..o
Does not require knowledge of right to refuse consent

(S€€ SEC. 1.2223) ..ottt
Lawfully seized person (e.g., driver stopped for traffic
violation) need not be advised that he is "free to go"

before his consent to search may be deemed voluntary

(5€€ SEC. T.2214) vttt ettt
Consent granted only in acquiescence to unlawful

assertion of authority is not voluntary (see sec. 1.2226) ................
Initial refusal to permit search when asked militates

against finding of voluntariness .............cccoeveeccinnnnccccinnnnnes
Effect of threat to get warrant (see sec. 1.22296) ...........cccccccvvvunnene
Consent not involuntary because police fail to inform
defendant of all crimes which they suspect defendant

has committed and/or of which they are searching for

EVIAENCE ...t
In making voluntariness determination, must consider

totality of circumstances ..o,
Effect of deceit or trickery (see sec. 1.2225) .......ccccccvvevueuccvrununnnnes

Must be voluntary (cont'd) ...,

1.22231

1.22232

Defendant's cooperation with police is consideration in
evaluating voluntariness of consent .........c...cccccececeeinvneiecccennnnnns
Fact that person giving consent was in custody does not

alone demonstrate that consent was involuntary ............ccccccce....
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1.2224

1.2225

1.2226

1.2227

1.2228

1.2229

1.22233 Sulfficiency of evidence to show consent was voluntary

IN Particular CASES ........cccceviviviriiieieiiiricccc et
Effect of deceit or trickery .........ccccceiiiiiiiiiiiniiiiiiccccce
1.22241 In @eneral ..o
1.22242 Undercover officers may obtain consent through deceit

and concealment of identity (see sec. 1.22293) .........cccccccuevinininee
1.22243 By displaying subpoena that did not authorize search or

seizure to defendant, which leads defendant to believe

that he or she has no choice but to acquiesce in search

aANd /0T SEATCH ......oviiieiieictecee e
Effect of claim of authority; consent granted only in acquiescence
to unlawful assertion of authority is invalid ...........cccccociiiiiiniiiii,
1.22251 In @eNeTAl ..c.ooveviiiiiiciiiciccece et
1.22252 Display to defendant of subpoena that did not

authorize search or seizure, which leads defendant to

believe that officers are authorized to conduct search

and/or seizure, renders consent to search invalid ...........c............
Knowledge of right to refuse consent not required ............cccccccevvviiiiinininnee.
1.22261 Ingeneral ...
1.22262 But failure to inform defendant of right to refuse

consent weighs against determination of voluntary

CONSENT oottt
1.22263 In context of encounter with passenger on bus (see sec.

1.2403) .o s
Relationship of right to silence to validity of consent .............ccccccccciinnnes
1.22271 Consent not invalid because consent secured after

invocation of right to silence ...........ccccoooviiiiiiiiiiiie,
1.22272 Miranda warnings regarding right to silence not

required before defendant gives consent to search

because consent is not testimonial or communicative

statement ...
Other PrinCIPLES ...c.ccvveveveiiiirieieicctreeec ettt
1.22281 Need not be verbal; may be in the form of gesture or

CONAUCE 1.
1.22282 Effect of illegal arrest or other seizure of the person on

validity and sufficiency of consent (see sec. 1.8324) ......................
1.22283 Validity of consent to search that is obtained by

conditioning benefit (e.g., placement on probation) on

ZIVING CONSENE ..ot
1.22284 Fact that person giving consent was in custody does not

alone demonstrate that consent was involuntary or

otherwise vitiate consent, so long as custody was lawful
Other principles (CONt'A) .....cccoeereerrernieineerrereeeeeere e eeeenenes
1.22291 Consent by acceptance of permit or license conditioned

on grant of inspection rights to state ...........ccccccccceiiiiniiinnnn.
1.22292 Mere acquiescence is NOt CONSENL .........ccccceviriiiiniiiniiininicinicinn,
1.22293 Undercover officers may obtain consent through deceit

and concealment of identity ..........ccocoeiiiiiiiiiiiii
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1.22294

1.22295

1.22296
1.22297

1.22298

1.22299

Lawfully seized person (e.g., driver stopped for traffic
violation) need not be advised that he is "free to go"

before his consent to search may be deemed voluntary

(5€€ SEC. T.22T4) .ottt ettt
Lawfully seized person (e.g., driver stopped for traffic
violation) may, within reasonable time after seizure, be

asked to consent to a search whose object is to uncover
evidence of criminal or other activity that was not cause

of initial seizure (see sec. 1.2215) .....cccovecereererreereeninreeneeeneeneenene
Effect of threat to get warrant ...
Effect of officer's claim that they could and would

remain on premises until warrant obtained .........cccccoveeeneennnee
Effect of presence of two officers on either side of car

when driver of car asked to consent to search of it ........................
Consent will not justify search if consent was obtained

by exploitation of prior illegal entry (see sec. 1.8354) ...................

1.223 Scope of consent and of search conducted pursuant to it ........cceceerecencennccneenens
In general ..o
Consent to enter home is not necessarily consent to enter all

areas Of NOME ..o
Unlimited consent to search car extends to closed but unlocked
CcoONtAINeTS IN It .o
Driver's consent to search of vehicle extends to passenger's jacket

left in vehicle at time of search ............cccccccovvviiiiiiiie
Consent to search particular place (e.g., car) for particular object

does not permit search of that place for other objects ...........ccccccccvvivnnnunenee.
Consent to undercover officer to enter home is not necessarily

consent to other officers to enter ..............cccvviiiiiiiininiiiiiinccce,
Consent to undercover officer to enter home permits undercover

officer to summon other police officers to assist in arrest, search

or seizure that undercover officer could have performed ............................
Consent to strip search does not extend to visual body cavity

search (See SEC. 1.6353) ...cccoeiririerireinieineteiretrtee ettt
Other MAtters ..o

1.2231
1.2232

1.2233

1.2234

1.2235

1.2236

1.2237

1.2238

1.2239

1.22391

1.22392

1.22393

Consent to search residence in defendant's presence not
violated by asking defendant's son, outside of

defendant's presence, whether there are guns in

TESIAENCE ..o
Driver's consent to search vehicle does not authorize

search of passengers in vehicle ...,
Scope of consent of third party who consents to search

of premises (see sec. 1.2246) ..........ccoeueueuiiniiiniiiiciiinininicccceees

1.224 Consent by third party ...
1.2241 Authority of third party to consent ............ccccocceviiiiiiiiiiiiiice
1.2242 Consent by third party valid if police reasonably believe third

party possesses authority to consent, even if he does not (i.e., if

third party has "apparent authority" to consent) .............cccccevercciinnnnens
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1.2243 Consent by third party is invalid as to occupant of premises who

is present and does not consent to search; warrantless search of

shared dwelling for evidence, over express refusal of consent by

physically present resident, cannot be justified as reasonable as

to him on basis of consent given to police by another resident ...................
1.2244 When consent to search property is given by third party (e.g.,

landlord) in presence of person (e.g., tenant) who has exclusive

possession of property (e.g. premises occupied by tenant), and

that person does not object, police may reasonably believe that

third party has authority to consent to search of property ..........cccccccueuuneee
1.2245 Consent by particular parties ............cccoevciiiiiiiiiiie

1.22451 Consent by landlord to search of premises occupied by
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1.22452 Consent by parent to search of premises occupied by

child and/or child's SPOUSE ........ccccuvuiiiiiiiiiniiiiiccicccce,

1.22453 Consent by spouse to search of premises jointly

occupied by both spouses ...,

1.22454 Consent by child to entry of premises occupied by

PATENES oo

1.22455 Consent by child to search of premises occupied by

PATENES oot

1.22456 Consent by hotel manager to search of guest's room ...................
1.22457 Consent by hotel staff to search of guest's room .............ccccoeuee.
1.22458 Consent by overnight guest on premises to search of

PIEIMUISES ...oviiiiiiiiiiiiiiict e s

1.22459 Consent by co-occupant of motel room to search of
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1.2246 Scope of authority of third party to consent to search of premises
and scope Of CONSENt GIVET .......c.cueueuiuiiririiiiieiiiiiieece e
1.22461 When defendant challenges scope of search of premises

conducted with third-party consent, threshold question

is whether third party had actual or apparent authority

to consent to search of particular area of, or thing on,

PIEIMESES ..ot

1.22462 Consent of co-occupant of motel room to search of

motel room does not permit search of safe for which

defendant has key and which is in room, absence

showing that co-occupant had actual or apparent

authority over safe ...,

1.2247 Other Matters ...
1.22471 Burden and standard of proof with respect to question

1.225 Other matters

whether search and seizure falls within third-party
consent exception to warrant requirement (see secs.

1.91272 and 1.91332) ....ccooeiirrieiricirieicrietneeeereeseeneeveee e

1.2251 Doctrine of "consent once removed," which permits warrantless
entry by police officers into home when consent to enter has
already been granted to undercover officer or informant who has
observed contraband in plain VIEW .........c.c.corecneiinnccneninncnneneeenenes
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1.2252 Consent by out-of-state probationer to searches conducted by

Wisconsin probation authorities ... 1-50
1.2253 Revocation Of CONSENL ........cccccuciriiiiiiiiiriiiiiccccci e 1-50
1.2254 Reasonable suspicion is not prerequisite to seeking consent to
enter home and/or surrounding area (see sec. 1.6416) .......ccccoceueveueerununnnnee 1-50
1.226 Related matters ...........ccooiiiiiiiiiiiiiiii 1-50
1.2261 Consensual encounter (see sec. 1.246) .....ccccceveuevrerneininennieineeereseeneeeens 1-50
1.2262 Voluntary appearance at police station (see sec. 1.247) ........ccccccevueriiininnnns 1-50
1.23 Ordinary Sensory Perception (Plain Sight, Smell, Touch, And Hearing) ...........cccceuue. 1-50
1.231 General PrinCiples ...t 1-50
1.2311 Ingeneral ... 1-50
1.2312  Plain sight ... 1-51
1.2313  Plain smell .......cccoooiiiiiiiiiiiiic e 1-51
1.23131 Ingeneral ... 1-51
1.23132 Use of trained dog to sniff (see sec. 1.243) .........ccccccovuvvviecininnnnees 1-51
1.2314 Plain touch or feel ... 1-51
1.23141 In general ... 1-51
1.23142 Physical manipulation of carry-on bag in overhead
storage space (see sec. 1.6716) ........ccccooviiiiiiiniiiciiiiiniiicccns 1-51
1.2315 Plain hearing ... 1-51
1.23151 Ingeneral ... 1-51
1.23152 Permits use of one-party consent recordings obtained
during drug investigation in prosecution for other
crimes inadvertently captured on recordings (see sec.
B.A1272) et 1-51
1.232 Seizing items in plain sight, etc.: the plain view doctrine (see sec. 1.68) ................... 1-51
1.233 Enhancement of natural SENSES ............ccccoviiiiiiiiiiiniiiiii e 1-52
1.2331 Flashlight or other means of illumination .............cccccccviiiiiiiniiiiinnns 1-52
1.2332 Optical enhancement by use of binoculars, telescope, etc. ..........ccccccevenneee 1-52
1.2333 Electronic tracking devices (see sec. 5.12) .......ccccceciivininiiiiiiiinininiicciine 1-52
1.2334 Use of trained dog to sniff (see sec. 1.243) .........ccccceceeiviviiciininininiciiiene 1-52
1.2335 Use of infrared sensing device to detect heat (see sec. 1.2495) ..................... 1-52
1.234 Scope of scrutiny permitted ..........ccccooiiiiiiiiiiii 1-52
1.2341 Cursory inspection of item in plain sight ... 1-52
1.23411 Ingeneral ... 1-52
1.23412 To ascertain serial number or other identification marks
................................................................................................................ 1-52
1.2342 Moving item in plain sight to see nonvisible part ............ccccccceviiiiinnnns 1-52
1.23421 In @eneral ... 1-52
1.23422 To ascertain serial number or other identification marks
................................................................................................................ 1-52
1.2343 Manipulating (e.g., by squeezing, shaking, etc.) container (e.g.,
plastic baggie, film canister, etc.) to determine contents ..............cccccoeueueece. 1-53
1.23431 Ingeneral ... 1-53
1.23432 Physical manipulation of carry-on bag in overhead
storage space (see sec. 1.6716) ........ccccocoeviiiiiininiiiiiiiniiicccn, 1-53
1.2344 Examining or purchase of item held out for sale ............ccccccoeviiiiinnies 1-53
1.23441 In @eneral ......ccooueuiiiniiiiieiciiieect et 1-53
1.23442 Examination and purchase of obscene materials in
PUDbLic BOOKSLOTe ......cooviiiiiiiiicicicciicccc 1-53
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1.2345 Ascertainment of VIN ........ccooiiiiiiiiiiiiiics
1.23451 By examination from outside vehicle (see sec. 1.66811) ................
1.23452 By entry into vehicle (see sec. 1.66812) .........cccccoceuriiiniiiiiiniiicniens
1.235 Other MAtters ........cccciiiiiiiiiiiiiiiiie e
1.2351 Viewing items in curtilage, but in plain sight from neighboring
lands (See SEC. T.6442) .....coucirieiiirieinieierieicenteienetets ettt
1.2352 Viewing person's public movements and relationships (see sec.
TL242T) e
1.2353 Looking into building from area outside curtilage (see sec.
TLO48T) e
1.2354 Police do not exceed scope of search authorized by warrant
simply by photographing items in plain view (see sec. 1.42639) .................
1.24 Other ACHVILIES ..o
1.241 Pen registers and mail COVETS ...
1.2411 Pen registers (see Sec. 5.13) .....cccoriiuiiiniriniiiiiiinicecc e
1.2412 Mail COVETS ....ovmiiiiiiiiiic e
1.242 Surveillance of person's public movements and relationships ..........cccoccceveerreennee
1.2421 By personal surveillance ..o
1.24211 Of private CitiZEN ......cccoevveerireinieiiricineeeeeere et
1.24212 Of QIreStee ......cocucviiiiiiiiiiiiic e
1.24213 Of nonarrested SUSPECL .......c.cceerirmereueueiinirieieeeeeeieeieeee e
1.2422 By installation and monitoring of electronic tracking devices (see
SEC. DUL2) ettt
1.243 Use of trained canine nose (dog sNiff) ...........ccccooviviiiiiiiiiiiiiiiiiiicccce,
1.2431 In @eneral ......ccccoiiiiiiiiiiiiiii
1.2432 Related matters ..o
1.24321 Sufficiency of alert by trained canine to provide
probable cause for search (see sec. 1.32594) .......c.cccoeverveceneenennee
1.24322 Extension of duration of traffic stop to permit dog sniff
(5€€ SEC. 1.52536) ....evvvirreriirreinieiereeicinrcentereeeree ettt
1.244 Installation and monitoring of electronic tracking devices (see sec. 5.12) ................
1.245 Aerial sUrveillance ...
1.2451 In @eneral ...
1.2452 Of open areas of industrial complex, employing precision aerial
MAPPING CAMNETAS ...ttt
1.2453 Of backyard and other areas surrounding private residence .......................
1.246 Consensual encounter (e.g., approaching individual on street or in other

public place, asking him if he is willing to answer questions, or putting
questions to him if he is willing to listen) .............ccccceciviniiiiiiiniiiicccce
1.2461 General PIINCIPLES ......ccovveueirieirieiiircireeereteee ettt
1.24611 In general ...
1.24612 Officer's display of official paraphernalia (e.g., badge,
uniform, gun, etc.) does not turn consensual encounter
INEO SEIZUTE ..ooviiiiiiiiiiiii s
1.2462 '"Factory survey" conducted by INS .........ccccooviiiiiiiiinniicciiceccees
1.2463 Encounter with passenger on bus ...........ccccoceviviiiiiiniiie
1.24631 In general ...
1.24632 Not necessary to inform passenger of right to refuse
consent in order to obtain valid consent to search from
PASSEIIZET ...eeiviiiiiittetetetetetee ettt ettt ettt



1.2464
1.2465

Effect of questioning by police during encounter ..............ccccovvriiiiininnnnns
Asking person, after officer completes traffic stop, for consent to
search of VEhicle ...
1.24651 If stopped person is no longer seized after completion

of traffic stop, consent is valid ..........ccccceveevinnniiciiiinniccciee
1.24652 But if seizure continues after completion of traffic stop,

seizure becomes invalid and consent given during

continued seizure is invalid ...
1.24653 For purposes of determining whether seizure continued

after completion of traffic stop, key factor is whether

officer returned driver's license or other official

documents to driver (see sec. 1.22155) ......cccoeeeereernereneccnenenennen

1.247 Voluntary accompaniment of police to, or appearance at, police station .................
1.248 Other actiVIties ........ccoviiiiiiiiiiiiiic

1.249

1.2481

1.2482

Investigatory or other pursuit; pursuit without apprehension ....................
1.24811 In @ENETAl ..c.ooveviiiiiiciiiciciciece et
1.24812 Related matter: police officer's attempt to terminate

dangerous high-speed car chase that threatens lives of

innocent bystanders does not violate Fourth

Amendment, even when it places fleeing motorist at

risk of serious injury or death (see sec. 1.95145) ..........ccccceuvuvvinnee.
Police qUEeSHIONING .......cccouiuiiiiiiiiiiiii s
1.24821 In course of consensual encounter (see sec. 1.2464) .........cccccceuueee.
1.24822 During seizure of person that has been made for some

purpose unrelated to subject matter of questioning ......................
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1.2491
1.2492
1.2493
1.2494

1.2495

1.2496
1.2497

1.2498

1.2499

Recording serial numbers and other identification marks .............ccccccc.....
Stop of automobile in which person riding as a passenger .............cccc.....
Monitoring and recording TDD (telecommunications device to
the deaf) communications (see sec. 1.6975) .....c.ccccoueererevneinenennereneeeneenenes
Playing unmarked audio cassette tape found in unlocked
automobile's cassette Player ...
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1.42 Search Warrant
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apartment building) and conditioning execution of
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1.42435 Description of place to be searched, based on good faith
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1.4245
1.4246

1.42444 No-knock entry: failure to seek advance authorization
for no-knock entry not fatal, even though grounds for
such entry known at time of application for search
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1.42445 When advance authorization for no-knock entry sought,
court reviewing reasonableness of no-knock execution
of warrant not precluded from considering facts known
to police but not included in search warrant application

(5€€ SEC. TA2554) ..ottt

1.42446 Need for authorization to use ruse to obtain admittance

to premises to be searched .........ccccveevneineinnccnciecee
1.42447 Nighttime eXecution ..o
Effect of reference to wrong statute ...........ccoeeeveccininneiccccninneeeene,

Anticipatory search warrant does not need to specify

condition(s) precedent to execution of warrant (see sec. 1.42885) ........

Requirement of knock and announcement before entry to execute

warrant; no-knock entry
Nature, purpose, and source of requirement ............ccccocovveiiriiirinnnnnne
1.42511 Nature of requirement in general ...........cccccevniiiiinniicnne,
1.42512 Purpose of TeqUITEMENL .......cccoeverueririerererieinierienieereeereeneenienes

1.4251

1.4252

1.4253

1.4254

1.42513 Source of requirement: Requirement is mandated by

federal CONSHEULION ....ooivveviiiieiieeeeeee et

1.42514 Source of requirement: Requirement is mandated by

state constitution (see sec. 1.42587) .......ccccoveviveecnecncenennene.

How long must officers wait after knock and announcement

Defore @NtIY? ....cviiiiiicc s
1.42521 In general ...

1.42522 When officers are concerned about possible destruction

of evidence (e.g., dTUgs) ......ccccevuvuririeeiiniriiiicicccccee

Requirement may be dispensed with when no-knock entry
needed to protect safety of officers or to prevent destruction
evidence or escape, or if knocking and announcing would be

TFUELE" ettt
1.42531 In @eneral ..ot

1.42532 Law enforcement officers only need reasonable
suspicion that circumstances justifying no-knock entry

ATE PIESENE ....oooiiiiiiiiiiiiie

Is there an exception to requirement when police have search
warrant, supported by probable cause, to search residence for
evidence of delivery of drugs or evidence of possession with

intent to deliver drugs? ...

1.42541 Former Wisconsin rule: Requirement not applicable
when police have search warrant, supported by
probable cause, to search residence for evidence of
delivery of drugs or evidence of possession with intent

to deliver drugs ...
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1.42542

Present rule mandated by United States Supreme Court,
overruling former Wisconsin rule: Requirement not
subject to blanket exception when police have search
warrant, supported by probable cause, to search
residence for evidence of delivery of drugs or evidence
of possession with intent to deliver drugs; police must
have reasonable suspicion that announcement, under
the particular circumstances, would be dangerous or
futile, or that it would inhibit the effective investigation

Of thie CIIINIE .ot e e e e

1.4255 Matters relating to advance authorization for no-knock entry

1.4256

1.4257

from judge issuing search warrant

1.42551

1.42552

1.42553

1.42554

1.42555

Magistrate's decision not to authorize no-knock entry
does not remove officers' authority to exercise

independent judgment and execute no-knock entry ........

Even when search warrant authorizes no-knock entry,
reasonableness of no-knock entry is determined at time
warrant is executed, not at time warrant was issued;
reasonable suspicion justifying warrant authorizing no-
knock entry may be negated by additional facts that are

revealed prior to execution of warrant ............ccccccceeeeeenennee

Failure to seek advance authorization for no-knock
entry not fatal, even though grounds for such entry
known at time of application for search warrant (see

SEC. TUA2434) .ottt

When advance authorization for no-knock entry sought,
court reviewing reasonableness of no-knock execution
of warrant not precluded from considering facts known
to police but not included in search warrant application
Fact that police do not seek advance authorization for
no-knock entry in warrant does not bar no-knock entry

if circumstances at time of entry justify it .............ccccco.....

Applicability of exclusionary rule to violation of knock-and-

announce requirement
Ingeneral ...

1.42561
1.42562

1.42563

1.42564

1.42571

When officer has relied in good faith on authorization

for no-knock entry in search warrant ...........ccccccceuveinine

When officer has relied in good faith on Wisconsin
Supreme Court's rule creating blanket exception to
knock-and-announce requirement when police have
probable cause to search premises for evidence of
delivery of drugs or evidence of possession with intent
to deliver drugs, prior to United States Supreme Court's

overruling that blanket exception (see sec. 1.42584) .........

When person (e.g., owner of premises entered)
complaining about violation was not present at time of

entry (see sec. 1.42592) ......ccccoveeiininininiciiiiccccns
Sufficiency of evidence to justify no-knock entry
In general ..o
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1.4258

1.4259

1.42572

1.42581

1.42582

1.42583

1.42584

1.42585

1.42586

1.42587

1.42588

1.42591

1.42592

Use of prior arrest record of occupant of premises to be
entered in determining whether reasonable suspicion

justifying no-knock entry exists ...........c.ccocoecciiiiniinnnincnnn.
Other matters

May officers rely on generalized experience in drug
cases to conclude that no-knock entry needed to protect
officers or prevent destruction of evidence, or must that

conclusion be based on specific facts of case? ........c.cccceueuneee.

When trial court has sustained no-knock entry based on
former blanket exception to knock-and-announce
requirement when search is for delivery of drugs or
possession with intent to deliver drugs because that
was rule in effect at time of decision, case must be
remanded to trial court to determine whether
circumstances existing at time of search justified no-

KNOCK @NETY ...t

Reasonable suspicion that circumstances warranting no-
knock entry exist is sufficient to permit no-knock entry

even when such entry involves destruction of property .......

When officers relied, in objective good faith, on
Wisconsin Supreme Court's rule creating blanket
exception to knock-and-announce requirement when
police have probable cause to search premises for
evidence of delivery of drugs or evidence of possession
with intent to deliver drugs, prior to United States
Supreme Court's overruling that blanket exception,
failure to knock and announce provides no grounds for

suppression of eVidence ...........ccccvevreerncrineennereneeneeenes

Federal statute codifying knock-and-announcement

requirement is subject to common-law exceptions .................

Knock and announcement not required when executing

search warrant against unoccupied premises .............ccceco...

Requirement of knock and announcement is imposed

by state constitution ...........c.ccceviiciinniiccicccce

Reasonableness of no-knock entry must ultimately be
judged by consideration of circumstances as they
existed at time of entry; whenever reasonableness of no-
knock entry is challenged, state must present evidence
of circumstances known or reasonably suspected by
police to exist at time of warrant execution that would
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Finding violation of knock-and-announce requirement,
and applying exclusionary rule to remedy violation,
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1.4261 Manner of execution in general ...
1.42611 General PrinCiples .........cccocevvrieieiiininininieeeinneeeceseeeeeeeees
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Need for contemporaneous recording of search warrant

APPLCALION .ottt

1.42981 Fourth Amendment does not require contemporaneous

recording of search warrant application ............ccccceevinnnne
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1.52241
1.52242

1.52243

In @eneral ......coouciiiiiiicccicc e
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showing of basis for that suspicion, in not sort of
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whether reasonable suspicion Xists .........cccoecevevernereneeerenenennen
Use of collective information to negate reasonable

suspicion (see sec. 1.52229) ......ccocccvverreceneenenieineeeeneenreeeenenes
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1.52251
1.52252
1.52253
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1.52255
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information comes in telephone call made from

payphone) is not functional equivalent of anonymous

BLD et
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constitute either a civil forfeiture or a crime ........cccocccvveerrreenee
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Observation by officer trained and experienced in drug
transactions of person's turning away from parked car

in which defendant was sitting and which person was
approaching after person noticed police, followed by
defendant's leaving parking lot, which was known site

of drug trafficking ...........ccccoviiiiiiiiiiii
Observation by officer trained and experienced in drug
transactions of brief meeting between two individuals

in high drug-trafficking area .............ccccccoeeiniiiiiiiniis
Observation by officer trained and experienced in drug
transactions of persons hanging around late at night in
residential neighborhood known for drug dealing,

briefly getting into car that stops, and then remaining in
neighborhood for five to ten minutes after car leaves .................
Stop at night of person who appears nervous and

displays wallet with picture of mushroom onit .........cccccceeeucc.
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1.5243

1.52425

1.52426

1.52427

1.52428

1.52429

Page

Receipt of anonymous tip that unidentified individuals

were dealing drugs from a vehicle parked within view

of the tipster and confirmation of readily observable

information offered by tipster, without independently

observing any suspicious activity ..........cccccoeeeeevernnneeciinennns 1-132
Observation of male leaving back door of house police

have approached to arrest female in house, when

departure from house puts male in enclosed back yard

and male appeared to be concerned with police officers

knocking at front door and appeared to be placing

something in his jacket pocket ...........ccccocooviiiiiiii 1-133
Anonymous tip that person is carrying gun, without

more (see seC. 1.52263) .....cccoeeivieirirrinireinieieeret e 1-133
Refusal to cooperate, including refusal to identify

ONESEIE .o 1-133
Observation (1) of vehicle sufficiently similar to vehicle

operated by person suspected of domestic abuse, which

vehicle was being operated within few blocks of

domestic abuse incident, which had occurred four days

earlier, and (2) of driver of vehicle, who was of same

TACE AS SUSPECT w.evuveeireuieereiireeirreiteereeeretsre e sre st re e saene 1-133

Particular situations (CONt'd) ........cccoeererecnecineiencncteeeeeeereeeeeeenenes 1-133

1.52431

1.52432

1.52433

1.52434

1.52435

1.52436

Unidentified motorist calling from cell phone and

reporting observation of automobile weaving within its

lane, varying speed from too fast to too slow, and

MAIlGating ....c.oiiii e 1-133
Unusual, but not illegal, operation of vehicle (e.g.,

longer than normal pause at stop sign, slow driving,

BEC.) ittt 1-133
Receipt of anonymous tip that unidentified individuals

were dealing drugs from a vehicle parked within view

of tipster, confirmation of readily observable

information offered by tipster, absence of plates from

vehicle, and person in vehicle reaching behind

passenger's seat, without observation of any other

SUSPICIOUS ACHIVILY ..coviiiiiiiiiiiiiciiccc 1-133
Stop at night of person driving vehicle, who appears

nervous, who is returning from city known for drug

trafficking, and who displays wallet with mushroom on

Tt e 1-133
Stop at night of vehicle in area known for drug crime,

which was from Illinois and whose passengers were

known for drug activity, and one of whom appeared

NErvous and UNEASY ..........cccvriiuiiiiiiiiiiieciiiseee s 1-134
Suspect's appearance, alone in a high-crime

neighborhood in a huddled position with hood up over

head, leaning against a store-front at time when most

stores were closed and it was dark outside, and her

flight from Police ..., 1-134
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1.52437

1.52438

1.52439

1.52441

1.52442

1.52443

1.52444

1.52445

1.52446

1.52447

Observation of vehicle stopped, on an angle, in left-turn
lane, but in middle of intersection beyond stop line

painted on roadway ..o,

Unusual number of air fresheners in automobile,
contradictory information supplied by vehicle's
occupants as to destination, admission by occupant to
being on probation for drug-related offenses, and

nervousness of occupants .....................................................

Information from clerk of drug store (1) stating that
intoxicated man had come into store to buy beer, had
had his credit card declined, and had left stating he
would be coming back with money and (2) supplying
description of truck and license plate number, which
was confirmed by officer's going to store and seeing

man, walking unsteadily, get into described truck ...........
Particular situations (cont'd)

Call from pay phone, made by person who gives name
and who states that he had seen two armed men, whose
race and clothing is described, enter particular premises
fourteen blocks from pay phone, and observation by
police responding to call of two men, matching caller's
descriptions, sitting in car one-half block from premises
Stop by border patrol agent of vehicle (1) on back road
used by smugglers, (2) not likely route for family
outing, (3) at time of shift change, (4) with stiff driver
who slowed down, (5) and children with knees
unusually high, (6) who waived to agent in abnormal

PAttern ...

When stopped automobile is displaying unauthorized

license Plates .....c.oeeverreeereineereretneeeene e

Appearance at door of motel room that smelled
strongly of marijuana, in company of person who had

rented room several hours earlier ...........ccceevvvvvveveivineennn.

Automobile strikes child on straight road with
"absolutely clear" conditions and no trees, obstructions,

or parked cars on side of road ..o

Officer's acquaintance with driver for 9 to 12 years,
during which officer had never known driver to have
driver's license, and driver's confirmation 11 months

earlier that he did not have driver's license at that time ..

Anonymous "Crime Stoppers" tip predicting that
vehicle carrying large amount of marijuana would be
traveling from one named place to another named place
and providing specific information about car and its
occupants, and officer sees vehicle matching description

and other information given by caller ............ccccccoeeveneneee
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1.52448

1.52449

Page

Finding defendant in front of house believed to be

vacant, while investigating complaint of loitering and

drug trafficking in area known for drug dealing, and

knowledge that defendant has been previously arrested

for drug Offenses ........cccccevivivieiciiiiiiicicc e 1-135
Finding person who meets vague description of person

involved in shooting, when person found 26 hours after

shooting ten blocks east of shooting and person pauses

for one or two seconds and avoids eye contact with

POlice OffiCer ....c.cuiiiiiiiiiiiiiiicc s 1-135

Particular situations (CONt'd) ........cccoveevererneiineinencieeeerereeeeeeerenes 1-135

1.52451

1.52452
1.52453

1.52454

1.52455

1.52456

1.52457

Car with persons sitting inside for long period of time

at night in problem area .........c.ccccccceceeivvniecicinnncece, 1-135
Automobile displaying temporary plate ...........cccoeviiiiiinns 1-135
Anonymous tip that three black men had committed

robbery, that they were walking westbound from

Shopko, that they were wearing heavy winter jackets,

one of which was red, and that they may be walking to

Greyhound bus station, followed by officer's

observation of three black men walking westbound in

front of Shopko, one of whom was wearing red jacket,

and officer's further observation of men entering

restaurant when sound of siren from police vehicle was

heard ... 1-136
Named citizen informant tells police that defendant was

on way to Milwaukee to pick up some Oxycotin, officer

drives past defendant's house and sees defendant's car

parked there, informant calls back later and says

defendant had already beeen to Milwaukee and

returned, but would leave that afternoon for Madison,

and defendant leaves house later, gets into his vehicle,

and, before he is stopped, drives route that could have

taken him to Madison ... 1-136
During traffic stop, officer observes shot glass sitting on

console close to driver's seat, driver appears unusually

nervous, and driver rolls up windows and locks doors

when he exits vehicle at officer's request ..........ccoveciiiiinnnns 1-136
Police officer observes car (1) traveling at slow speed,

(2) stopping at intersection with no stop sign or traffic

light, (3) turning into cross street and accelerating at

high rate of speed, but within speed limit, and (4)

pulling into legal parking space, where driver opens

door and pours out what appears to be mixture of

liquid and ice, and when officer pulls up and identifies

himself, driver begins to walk away .........cccceeeeicinnniecccinnnns 1-136
Police officer observes vehicle weaving across travel

and parking lanes, weaving created discernable S-type

pattern, vehicle was canted into parking lane, and

incident took place at night ..........cccoiiiiiiii 1-136
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1.52458 Officer's knowledge that vehicle owner's license is

revoked will support reasonable suspicion for traffic

stop so long as officer remains unaware of any facts that

would suggest that owner is not driving (see sec.

B7.26312) e 1-136
1.52459 Following anonymous tip that drug dealing and drug

loitering activities were taking place on porch of

residence that landlord told tipster was vacant in high-

crime area, officers approach woman and two men on

porch, who admit they do not live there and offer no

explanation for their presence, and smokeable form of

marijuana is observed on porch ..o, 1-137
Particular situations (CONt'd) ........ccccccevvriieiiinnnieeiecceeeeeees 1-137
1.52461 Defendant was driving with three-quarters of vehicle

left of center of road; vehicle moved back into proper

lane but almost hit curb; and vehicle then faded back

towards middle of road and nearly struck median ..................... 1-137
1.52462 Observation of tinted windows: in general ............cccccocovviinnnns 1-137
1.52463 Observation of tinted windows: when city police officer

believes tinting violates city ordinance adopting

Wisconsin Administrative Code provision relating to

tinted WINAOWS ... 1-137
1.525 Scope and intensity of detention ... 1-137
1.5251 General principles for determining permissible scope and
intensity of detention ... 1-137
1.52511 In @eneral ......ccoccciiiniriiiiiciiiiiiecct e 1-137
1.52512 Seizure that is lawful at its inception can violate Fourth
Amendment if its manner of execution unreasonably
infringes interest protected by Fourth Amendment (see
SEC. 1.9698) ... 1-137
1.52513 Not only stop itself, but also its duration and scope,
must be reasonable (see sec. 1.52991) ......cccccoveeeirinnneccccnnnnnes 1-138
1.52514 When temporary detention is justified at inception,
court examines circumstances to determine whether
investigative means used during continued seizure are
least intrusive reasonably available and whether
detention lasted no longer than necessary ............cccccccvvueueucueee. 1-138
1.5252 Right to restrain suspect who attempts to leave ...........cccccccoiviiiiiiiinnns 1-138
1.52521 In @eneral ... 1-138
1.52522 Officer's need to identify himself and to order suspect to
stop in order to trigger right to restrain suspect who
attempts to leave ..., 1-138
1.52523 Does officer have right to pursue fleeing suspect into
home? (see seC. 1.6242) .....ccoeevieineeinerieinieineereeneeneeeneereeseeeneene 1-138
1.5253 Permissible length ...........ccccccccoiiiiiiiiiiininiicciicct e 1-138
1.52531 In general ..o 1-138
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1.5254

1.5255

1.5256
1.5257

1.52532 When probable cause to arrest develops during
legitimate period of detention (e.g., as a result of a
consensual search during that period) continued
detention cannot affect lawfulness of that period of
detention because continued detention is justified as

arrest based on probable cause ..........cccoeevecineinnccneenns

1.52533 Extended detention of driver involved in accident while
officer attends to victim and investigates accident scene

1.52534 Extension of detention to pursue investigation of other
criminal activity with respect to which reasonable

suspicion arises after initial StOP ......c.cooeueeirnrercccnines

1.52535 Person stopped for routine traffic violation may be
detained only for so long as necessary to complete

investigation of violation (see sec. 1.53396) ......................

1.52536 Extension of duration of stop for traffic or other non-

drug violation to permit dog sniff ..............ccccoeviinns
Extent of questioning permitted ...............cccoooiiiiiiiii
1.52541 Ingeneral ..o

1.52542 Officer may make inquiries to obtain information
confirming or dispelling officer's suspicions concerning

weapons and other dangerous articles ..............ccccceueeenne
Use of physical force, handcuffs, and weapons ..........c.ccccccccviiinne
1.52551 Use of physical force .........ccccovmiiiinnninciicieccccee
1.52552 Use of handcuffs: in general ..........ccccoovviiiiiiiiiinnne.

1.52553 Use of handcuffs: suspicion of drug activity is not, by
itself, generally a sufficient indicator of dangerousness

to justify handcuffing ...........cccccovvviiiiiiiiic
1.52554 Drawing of WeapONs .........cccccceviriricuiiiriniiinicciiinieeeccine
Transferring or moving suspect to another place ...........cc.cccccccoce..
Activity related to securing identification of person stopped .........
1.52571 Right to require production of identification ....................
1.52572 Right to require suspect to identify himself .......................

1.52573 Asking passenger in stopped vehicle to identify himself

(S€€ SeC. 1.5393) ...oouiieiiiieieeee e

1.52574 Asking driver of stopped vehicle to identify himself
and/or produce driver's license or other identification

(S€€ SEC. T.5394) ..ottt

1.52575 Request for driver's license or other identification from
driver of stopped vehicle after reasonable suspicion that
justified stop is dispelled (e.g., after officer concludes
that stopped person is not person sought) does not
transform lawful stop into unlawful seizure (see sec.

FI L) S

1.52576 Suspect can be arrested and prosecuted for refusal to

identify himself or herself ...........cccoovniiiinnnnniiiinns

1.52577 Constitutionality of "stop and identify" statutes, i.e.,
statutes that require stopped person to identify himself

or herself (see sec. 35.7911) ......ccccevevivinvieeevininnicicccees
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1.5258 May lawfully stopped person be asked questions relating to, or
asked to consent to a search whose object is to uncover evidence

of, criminal or other activity that was not cause of initial stop? ................ 1-141
1.52581 In @eneral ... 1-141
1.52582 Is asking for consent to search after seizure terminated

permissible? (see sec. 1.22152) .....ccccvvevneeneerenenrereneeeneereenneneneene 1-141
1.52583 In case of traffic stop, seizure becomes unlawful after

traffic stop is concluded if stopped person remains
seized after stop concluded and, therefore, any consent
given after stop concluded, but while person remains

seized, is invalid (see sec. 1.22154) ......cccccovvevrevineennccenreiennenes 1-141
1.5259 Other mMatters ... 1-141
1.52591 Display of detained suspect to witness for identification
.............................................................................................................. 1-141
1.52592 When lawfully stopped driver of vehicle, who is asked
to consent to search of vehicle for evidence unrelated to
cause of initial stop (e.g., drugs), refuses to give such
consent, any further detention unrelated to cause of
initial stop is impermissible ........c..cccoceeenevineinnecneeeee 1-142
1.52593 Requesting detained person to undergo, or subjecting
him or her to, field sobriety test ..........cccoooviiiiiniiiiiiae, 1-142
1.52594 Giving Miranda warnings ...........ccccecevveiinnininiiiinnicccns 1-142
1.52595 Propriety of officer's pursuit of fleeing suspect into
home (see seC. 1.6242) ......ccocvvirieueiinnrieierciieeeieeeeeeseee s 1-142
1.52596 Requiring suspect to drop object believed to be weapon
and seizing dropped object ...........cccoiiiiiiiiniiiii 1-142
1.526 When protective search or "pat-down" (hereinafter "frisk") permitted ................... 1-142
1.5261 General PrinCiples ... 1-142
1.52611 In @eneral ...t 1-142
1.52612 Reasonable suspicion required ..........c.coeveeereereecrenecneinenccnnenes 1-143
1.52613 No need for probable cause ..........ccccccoeuiiiiininiiiiiiiiiiicccn, 1-144
1.52614 No need for Warrant ............ccccceeeeiiiniiininniccccccceeeees 1-144
1.52615 Officer's subjective belief that his safety or that of others
was in danger is not prerequisite to conducting
protective search fOr Weapomns ............ccccceeceenveeeereecennnierercceennnnns 1-144
1.52616 Officer's subjective belief that his safety or that of others
was in danger may be testified to and considered by
court in determining whether, as objective matter,
safety was threatened ... 1-144
1.52617 Stop during which frisk is conducted must be lawful
(i.e,, police must have constitutional grounds for stop);
stop must be reasonable, etc. ...........ccoociiiiiiiiii 1-144
1.52618 Reasonable suspicion must relate to need to protect
officer; frisk cannot be justified by need to prevent
disappearance or destruction of evidence (see sec.
1.52628) ... 1-144
1.5262 Determining whether "reasonable suspicion" that will justify
friSK @XASS .vviiiiicc e 1-144
1.52621 What constitutes "reasonable suspicion" that will justify

FTISK ettt ettt e e et e e e et e s et e e se et e e s e arareesanaeas 1-144



1.5263

1.52622
1.52623
1.52624

1.52625

1.52626

1.52627

1.52628

1.52629

Reliance on anonymous tip ........cccccvvreiiiininiiicciiincccens
Must be determined by applying objective test ..........cccccccueunneee
In determining whether reasonable suspicion exists,

court may look to any fact in record so long as it was

known to officer at time of frisk ..........ccoccooiiiiiiii
Officer's subjective belief that his safety or that of others

was in danger is not prerequisite to finding of

reasonable suspicion (see sec. 1.52615) .......cccccevrerrecenrererenrenennen.
Reasonable suspicion not automatically present because
person fails to comply with officer's order to keep his

hands out of pockets that could be concealing weapon ..............
Must be determined on case-by-case basis, evaluating

totality of CircuUmMStances ..........ccccccevvvieieieiinnneccceereecceens
Reasonable suspicion must relate to need to protect

officer; frisk cannot be justified by need to prevent
disappearance or destruction of evidence ...........ccccevveueueiinnnnes
Reasonable suspicion justifying frisk is not

automatically present because person frisked is

suspected of drug dealing ............cccoeviiiiniiiiiiiiiiis

Determining whether "reasonable suspicion" that will justify
frisk @Xists (CONE'A) ...oovoveveuiiiiriricicciecc et

1.52631

1.52632

1.52633

1.52634

1.52635

1.52636

1.52637

1.52638

Furtive gesture in automobile (e.g., leaning down

suggesting concealment or acquisition of weapon)

cannot alone give rise to reasonable suspicion justifying

EFISK oo
Evidence that subject of investigative stop is engaged in
criminal activity is not always necessary to justify frisk .............
Single factor, if sufficiently compelling, may give rise to
reasonable suspicion justifying frisk .............ccccceovnniiiicinnnnns
Officer's subjective experience is not proper focus of

ANALYSIS ..o
Post-frisk occurrences cannot establish reasonable

SUSPICION fOT fTISK .voveiiiiiciiciircrtccc e
Officer's subjective belief that his safety or that of others

was in danger may be testified to and considered by

court in determining whether, as objective matter,

safety was threatened (see sec. 1.52616) ..........cccccceeuvurueueuccccnnnnnes
Impact of temporal relationship between making of

stop and conducting of frisk: time when frisk

conducted —at inception of officer's contact with

stopped individual, rather than at conclusion of stop —
appears to be important factor is assessing that frisk

was permissible, i.e., that reasonable suspicion existed ..............
Impact of temporal relationship between making of

stop or observing of suspicious behavior, and

conducting of frisk: fact that significant amount of time
elapses after making of stop and/or observing of

suspicious behavior before frisk is conducted does not
necessarily obviate existence of reasonable suspicion

that will justify frisk ...,
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1.5264

1.5265

1.5266

1.5267

Factors that may be considered in determining whether

reasonable suspicion justifying frisk eXists ..........ccccccevveeieinnnicccininnnns 1-147
1.52641 In general ... 1-147
1.52642 Fact that stop occurred in high-crime area ... 1-147
1.52643 Excessive or unusual nervousness on part of person

STOPPEA .ottt 1-148
1.52644 Time of stop (e.g., at Night) .......ccccoeciviiiiiiiiiiiiicc, 1-148
1.52645 Smell of intoxicants and/or illegal drugs ..........cccoviiiiiinins 1-148
1.52646 Drug dealers and weapons go hand in hand: link

between dangerous weapons and drug trade .............cccccccceeies 1-148
1.52647 Fact that person in automobile has hand behind

PASSENEET SEAL ...ovviviiiiiiiiii s 1-148
1.52648 Officer's intent to place detainee in police car ...........ccccceevrunnnnes 1-148

1.52649 Related matter: Factors giving rise to reasonable
suspicion justifying stop during which frisk occurs (see

SEC. T.523) ot 1-148
Factors that may be considered in determining whether
reasonable suspicion justifying frisk exists (cont'd) .........c.cccocovviiiinnnnes 1-148
1.52651 Individual's reaching into pockets: in general .............cccccoceennns 1-148

1.52652 Individual's reaching into pockets: after officer's
direction to keep hands in officer's sight or out of
pockets; individual's putting hands in pocket despite

officer's direction NOt tO .......ccccvviiiiiiiii 1-149
1.52653 Fact that individual is wearing fluffy coat in which

weapon could be secreted .........cccoeiviinncineinneee 1-149
1.52654 Officer's belief, or lack of it, that his safety or that of

others was in danger ..o 1-149
1.52655 Place of stop (e.g., isolated area) ...........ccccccccevviviiiiiiiininiicciins 1-149
1.52656 Unexplained reaching movement or suspicious or

"furtive" Gesture ... 1-149
1.52657 Delay in stopping vehicle in response to officer's

activation of emergency lights ... 1-149

1.52658 Type of crime under investigation when stop made
(e.g., fact that crime being investigated was burglary,
which is type of crime that commonly involves weapon)

.............................................................................................................. 1-149
1.52659 Individual's possession of, and initial reluctance to

produce, WeapOon OF WEAPOIS .....coveveerreerrereruereerrererserereereesseneneens 1-149
Factors that may be considered in determining whether
reasonable suspicion justifying frisk exists (cont'd) .........c.ccoevviiiiiinnnes 1-149
1.52661 Stopped person's failure to explain furtive gesture when

ASKEA 10 .. 1-149
1.52662 Fact that officer had had experience in discovering

weapons under similar circumstances ..........c.coeceeveeeneerercneennen 1-150
Of particular PErSONS ........c.ccccuviiiueueiiinirieicictte ettt 1-150
1.52671 Of person suspected of being drug courier or dealer .................. 1-150
1.52672 Of person found in place for which search warrant has

been issued: in general .........cccoeeieeiininieeiicce 1-150
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1.52673 Of person found in place for which search warrant has
been issued: when warrant authorizes search for drugs
and drug-related items (see sec. 1.69212) .........cccccccvvvvviiiiinnnnnns 1-150
1.52674 Of person admitted by police to place for which search
warrant has been issued: in general (see sec. 1.69221) ................ 1-150
1.52675 Of person admitted by police to place for which search
warrant has been issued: when warrant authorizes
search for drugs and drug-related items (see sec.
1.69222) ... e 1-150
1.52676 Of person in company of individual stop for temporary
QUESHIONINE ..ovvviniiiiiiiii s 1-150
1.5268 Statutory authorization for frisk ..., 1-150
1.52681 IN General ......coeueiiniriiiiieiciiiiceccee ettt 1-150
1.52682 Interpretation of scope of statutory authorization ....................... 1-150
1.52683 Extends to protective searches of vehicles ...........ccccccoeeciinnnes 1-150
1.5269 Other Matters ..o 1-150
1.52691 Propriety of considering statements covered by
testimonial privilege in determining whether
reasonable suspicion justifying frisk exists ...........ccccceviiiiiiniins 1-151
1.52692 Imputing collective knowledge of police force to officer
conducting frisk ... 1-151
1.52693 Propriety of considering collective information
possessed by police force in determining whether
officer has justification for frisk ...........cccccoecevnnneciinnnneccins 1-151
1.52694 Arizona v. Gant, which deals with searches incident to
arrest, does not govern protective search during
investigative StOP ... 1-151
1.52695 Fact that officer has handcuffed defendant does not
deprive officer of right to conduct frisk ............ccccccevnniiiinnns 1-151
1.52696 Test of justification for frisk is objective one; thus, fact
that officer did not subjectively rely on particular factor
does not mean appellate court may not consider that
factor in determining whether sufficient justification for
frisk existed ... 1-151
1.52697 Frisk not limited to stops made in public places; may be
undertaken in private residence or hotel room ... 1-151
1.52698 Fact that officer intends to place individual into squad
car for transportation to another location does not, in
itself, justify frisk (see sec. 1.7792) .......ccccccevivviiiiiinninicciinns 1-151
1.52699 Propriety of frisk of passenger in stopped vehicle (see
S€C. 1.53352) ...ttt 1-151
1.527 Particular situations that do, and do not, give rise to reasonable suspicion
OI fTISK oo s 1-151
1.5271 Particular situations ... 1-151
1.52711 Anonymous tip that persons selling controlled
substances, which was partially corroborated, and
person's reaching toward pocket upon seeing officers ............... 1-151
1.52712 Passenger ordered out of stopped vehicle fails to

comply with order to keep hands out of pockets and is
wearing fluffy coat that could conceal weapon ..........ccccccecce. 1-151
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1.5272

1.52713

1.52714

1.52715

1.52716

1.52717

1.52718

1.52719

1.52721

1.52722

1.52723

Driver of legitimately stopped car leans forward in car
and falls down when officer conducts pat down of

driver's person outside Of Car ..........cccccceeerrrierecrinnneeccinene

Receipt of anonymous tip that unidentified individuals
were dealing drugs from a vehicle parked within view
of tipster, confirmation of readily observable
information offered by tipster, absence of plates from
vehicle, person in vehicle reaching behind passenger's
seat, without observation of any other suspicious
activity, and officers in particularly vulnerable position

ViS-2-ViS the SUSPECES ...c.ccecerveuireerierrcineieceeeeeeee e

Person behaves erratically (he fails to pull over in
timely manner when officer attempts to stop him; he
exist vehicle immediately after stop and walks away; he
is unusually nervous), person smells of both drugs and

alcohol. and stop is made in poorly lit conditions ..................

Driver is stopped in high-crime area for traffic violation,
driver delays pulling over after officer activates
emergency lights, officer observes furtive movements,
and items normally found in glove compartment are

found on VEhicle's SEAL .......oocvveeviieiiieeeeeeee e

Following anonymous tip that drug dealing and drug
loitering activities were taking place on porch of
residence that landlord told tipster was vacant in high-
crime area, officers approach woman and two men on
porch, who admit they do not live there and offer no
explanation for their presence, and smokeable form of

marijuana is observed on porch ..o

After conducting routine traffic stop, officer detects

odor of marijuana and searches passenger in vehicle ............

Officer conducting traffic stop observes driver reaching
to passenger side of vehicle, after stop person appears
to be excessively nervous, person repeatedly puts hands
in pocket despite officer's direction not to, and officer

testifies he was concerned about his safety ..............cccc.c.c....
Particular situations

Person is stoppped as part of burglary investigation,
keeps putting his hands in pockets, and eventually but

reluctantly produces two knives in his possession .................

Furtive gesture in automobile (e.g., leaning down
suggesting concealment or acquisition of weapon) alone
without other factor or factors suggesting person is

armed (see sec. 1.52631) ...ccccveirrrrerinreinierircieeeereereeeeenenes

Traffic stop in poorly lit, deserted area where gunfire
frequently heard at night, requested backup had not yet
arrived, observation of furtive movements that officers,
based on their experience, believed suggested that
person might be armed, and person's failure to explain

INOVEIMNENES ..iiiiiiiiiii et eete e e et e eaeeraeeaeeraanas
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1.52724 Driver of automobile repeats furtive movement
indicating attempt to conceal something, driver is given
change to explain what he was attempting to conceal
and gives apparently disingenuous response, stop of
automobile was in high-crime area, officer had
experience recovering gun under similar circumstances

and was genuinely concerned for his safety ...........c.ccccccceciiinns 1-153
1.528 Manner, scope, and intensity of protective search (frisk) .........cccccocociiiinnnnnnc. 1-153
1.5281 In @eneral ... 1-153
1.5282  Of StOPPed PEISON .....c.ooiiiiiiiiiiiiiiiciiiece e 1-153
1.52821 In general ... 1-153
1.52822 Right to frisk stopped person for identification .............ccccceeue. 1-154
1.52823 Right to tug on belt loops and give waistband a few
ShAKES ....coviiiiiiii 1-154
1.5283 Of stopped person's automobile .............cccccciiiviiiiiiininiiicccee 1-154
1.52831 In general ... 1-154
1.52832 Trunks and other compartments of automobile ..........ccccceueuneee. 1-154
1.52833 Luggage and other containers found in automobile ................... 1-154
1.52834 Under state Jaw ........cccvviiiiiiiiiiiiiiiccs 1-155
1.52835 Arizona v. Gant, which deals with searches of vehicles
incident to arrest, does not govern protective search of
vehicle during investigative Stop .........cccovviiiiiiiiiics 1-155
1.5284 Of area surrounding stopped Person ...........c.coeeeeeivnirieiccinnneeeeeeenens 1-155
1.5285 Of StOpped PEISON'S PUISE .....cccoveveveuieiriririreieiiinietereieeeteeeeeee et seseseeeaes 1-155
1.5286 Seizure of items found in search (frisk) ......c..cccovevmeenncrncrneinnccnieeens 1-155
1.52861 In eneral ........ccccccoioiviiriiiiiiiiiicicccee e 1-155
1.52862 Right to seize contraband detected through officer's
sense Of tOUCh ..., 1-155
1.529  Other MAatters ........cccocoiiiiiiiiii s 1-155
1.5291 Statutory authorization for stop and frisk (see secs. 1.5227 and
T.5267) o 1-155
1.5292 Temporary detention to fingerprint suspect ..........cccceevveicciciciciniciennnnes 1-155
1.5293 Temporary investigative stop is "seizure" for purposes of fourth
AMeNAMENt ......cooiiiiiiiiiii e 1-155
1.5294 Frisk is a "search" for purposes of fourth amendment ..........c.cccceeuciennne 1-155
1.5295 Officer's request that stopped driver perform field sobriety tests
does not convert traffic stop into arrest requiring probable cause ............ 1-156
1.5296 Detained person has right not to respond to questions ............c.cccccccceueneee 1-156
1.5297 Propriety of officer's pursuit into home of fleeing suspect whom
officers are attempting to subject to investigative stop (see sec.
TL6242) .o 1-156
1.5298 Officer not required to inform lawfully seized person that he or
she is free to leave after conclusion of lawful StOp ......c.ccccvvveveucccininniennee 1-156
1.5299 Other mMatters ... 1-156
1.52991 Not only stop itself, but also its duration and scope,
must be reasonable ... 1-156
1.52992 Definition of "frisk" ..........ccccoviiiiiiininiiiii 1-156
1.53 Stop And Detention Of Person Traveling In Automobile ...........ccccoveeiininnneciiinnnee 1-156
1.531 General PriNCIPLES .....c.cccvieviririerinieirieieinic ettt ettt ettt sre e 1-156
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1.532

1.533

1.5311 Stop of automobile and/or detention of occupants constitutes
SCIZUTE ..eovivieiieitcicictetete et 1-156
1.5312 Does stop of automobile constitute seizure of passenger riding in
AULOMODILE? ..ot 1-157
1.53121 Wisconsin Supreme Court's answer: not necessarily .................. 1-157
1.53122 United States Supreme Court's answer: yes ...........ccoceeeucrcinnnns 1-157
1.5313 Temporary detention of motorist upon probable cause to believe
he has violated traffic laws permissible, even if reasonable officer
would not have stopped the motorist absent some additional law
enforcement objective (see sec. 1.5335) ........ccccvvurieiiinininiiciiniiicccens 1-157
1.5314 Determining permissibility of stop; when stop permitted ......................... 1-157
Stop for investigation of, or apprehension for, crime ...........ccccccociiiiiiiiiiiiinnn, 1-157
1.5321 IN ENETAl ...ocuimiiiiiciiiieccc ettt 1-157
1.5322 Determining permissibility of StOP ..., 1-157
1.5323 Stop at roadblock or checkpoint ............ccccccccoiiiviiiiiiinniicccinccccee 1-158
1.53231 IN GENETAl ..c.oovieiieiiiiiiiciiceecce s 1-158
1.53232 At checkpoint whose purpose is to detect evidence of
ordinary criminal wrongdoing ...........ccccvviiiiiiiiiie 1-158
1.53233 At checkpoint whose purpose is to obtain information
about recent hit-and-run that occurred at place where
checkpoint set up and at time of day when checkpoint
SEE LD it 1-158
1.53234 At roadblock whose purpose is to apprehend fleeing
CrimINal .....oooooiiiii 1-158
1.5324 Removal of persons from Vehicle .........c.coeoevreeneinnenncineinneneeneeaens 1-158
1.53241 DIIVET oo 1-158
1.53242 PaSSENEET ....ccooviviviiiiiiiiiiiiiiiiiii e 1-158
1.5325 Stop based on vehicle's display of "license applied for" sign ..................... 1-158
1.5326 If police possess reasonable, articulable suspicion to seize anyone
in vehicle, the stop is lawful as to any other person in vehicle .................. 1-158
1.5327 Stop permitted for investigation of past criminal activity ...........cccccce.e. 1-158
1.53271 In general ... 1-158
1.53272 But more than reasonable suspicion may be necessary
to render stop reasonable ..o 1-158
Stop for commission of traffic or other vehicle violation ........c....cccccceenvnecccnenne 1-158
1.5331 In @eneral ......ccccooiiiiiiiiiiiiiciic 1-158
1.5332 Determining permissibility of stop; when stop permitted ......................... 1-159
1.5333 Removal of persons from vehicle; requiring occupants to get out
Of VERICIE ..o 1-159
1.53331 In general ......ccoccoiiiiiiiiiiiiiicc s 1-159
1.53332  DIIIVET ..ottt 1-159
1.53333 PaSSENGET .....cccovuiuiiiiiiiiiiiiiiiiiieiie s 1-159
1.5334 Requiring occupants to remain in vehicle ..., 1-160
1.5335 Frisk of occupants of Vehicle .......cccoccveivrecneineirnenceecene s 1-160
1.53351 Frisk of driver ..o 1-160
1.53352 Frisk of Passenger ... 1-160
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1.5336

1.5337

1.5338

1.5339

Continuing detention of person stopped for traffic violation does
not become illegal seizure when officer's motivation for
continuing stop is not related to the purpose of the original,
constitutional stop and there are no articulable facts giving rise to
suspicion of some separate illegal activity, so long as the

detention is justified by the circumstances, viewed objectively .....

Person stopped for traffic violation may, within reasonable time
after stop, be asked questions relating to, or asked to consent to a
search whose object is to uncover evidence of, criminal or other

activity that was not cause of initial seizure (see sec. 1.9523) ..........
Other Matters ...

1.53381 Defendant seized in traffic stop need not be advised
that he is "free to go" before his consent to search
automobile may be deemed voluntary (see sec. 1.22294)

1.53382 Stop based on observation of tinted windows on vehicle
that officer believes violates Wisconsin Administrative
Code provision relating to tinted windows (see secs.

1.52462 and 1.52463) ........cccccceviviriiieciiiiniicecieeeeceae
Other matters (CONt'd) ......coceevveereerneineircrceeeere e

1.53391 When reasonable suspicion exists for stop for drunk

driving (see secs. 1.5235 and 37.2131) .......ccccceuvuvvvviirnnnnas

1.53392 If officer has probable cause to arrest for traffic
violation, but issues citation in lieu of arrest, officer has

no right to conduct full search of driver or vehicle ..........

1.53393 Asking passenger in stopped vehicle to identify himself

(S€€ SeC. 1.5393) ..ottt

1.53394 May person stopped for traffic violation, or passenger
in vehicle stopped for traffic violation, be asked
questions relating to, or asked to consent to a search
whose object is to uncover evidence of, criminal or
other activity that was not cause of initial seizure? (see

SEC. TLO52T) ettt

1.53395 If, during valid traffic stop, officer becomes aware of
additional suspicious factors that are sufficient to give
rise to articulable suspicion that person has committed
or is committing offense or offenses separate and
distinct from acts that prompted initial stop, stop may
be extended and new investigation begun, including

questioning of vehicle's occupants ............ccceeeciiinininns

1.53396 Person stopped for routine traffic violation may be
detained only for so long as necessary to complete

investigation of violation ............cccccccviiiiiiiiiniics

1.53397 Officer's knowledge that vehicle owner's license is
revoked will support reasonable suspicion for traffic
stop so long as officer remains unaware of any facts that
would suggest that owner is not driving (see sec.

B7.26312) ..ottt
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1.534

1.535

1.536

1.537

1.538

1.539

Page

1.53398 Temporary stop and detention of motorist upon

probable cause or reasonable suspicion to believe he has

violated traffic laws permissible, even if it was pretext

for pursuing other investigative objective ............c.cccccceeiininins 1-161
1.53399 Authority of municipal officer to stop and inspect

vehicle suspected of violating city traffic ordinance

incorporating Wisconsin Administrative Code

equipment provision (see sec. 1.95122) ......c.cccccvecneineeeccnreccnnen. 1-161
Stop for check for license or compliance with vehicle regulations .......................... 1-161
1.5341 RaNAOM SEOP ...ooviiiiiiiiiiicicciici et 1-162
1.5342 Stop at 10AdDlOCK .......ccoviiiiiriiiiciiecccee e 1-162
1.5343 Based on vehicle's display of "license applied for" sign ..........cccccccceinnnne 1-162
1.5344 Based on vehicle's display of temporary plate ........cccoeeeeennniecininnnnee 1-162
1.5345 Based on vehicle's having tinted windows (see secs. 1.52462 and
T.52463) .ot 1-162
Stop to enforce immigration and customs regulations ............ccccoeviiiiiiiinnnnne. 1-162
1.5351 Random stop (see seC. 1.7113) ..ccveirriernierinieinieieeniceneeeeiesenreenee e 1-162
1.5352 At fixed checkpoint (see sec. 1.7112) ......cccccceviviriiiiiiiinininiiiiiiicceceees 1-162
1.5353 Stop away from border based on reasonable suspicion .............ccccceuuneeee. 1-162
Stop for sobriety check ..., 1-162
1.5361 Stop at 10AdDIOCK .....c.cocuiiiiiiciciiiccccee e 1-162
Stop to discover and interdict illegal Nnarcotics ...........ccocoeiiiiiiiiiiiniii, 1-162
1.5371 IN @ENeTal .....cooiviiiiiiiiiiiiciciii e 1-162
1.5372 Stop at roadblock or checkpoint ..........ccccceecivinnieiecinnnieeccneeeceeees 1-162
Removal of Persons from CaT ........cccoecereirireinieinieennc ettt 1-162
1.5381 Driver (see secs. 1.53241 and 1.53331) ....ccccceevereneinnenrieerieeeeenieeneeeeas 1-162
1.5382 Passenger (see secs. 1.53242 and 1.53332) .......cccccevvviriviiiiiiinininiiccicine, 1-163
Other MAtters .........ccciiiiiiiiiiii e 1-163
1.5391 Demanding driver's license and conducting status check at site of
disabled vehicle ... 1-163

1.5392 Temporary investigative stop of automobile and detention of its
occupants is "seizure" for purposes of Fourth Amendment (see

S€C. T.B3TL) o 1-163
1.5393 Asking passenger in stopped vehicle to identify himself ........................... 1-163
1.5394 Asking driver of stopped vehicle to identify himself and/or

produce driver's license or other identification ............ccccccovviiiiiinnnnes 1-163

1.53941 In general ..ot 1-163

1.53942 Request for identification after reasonable suspicion
that justified stop is dispelled (e.g., after officer
concludes that stopped person is not person sought)
does not transform lawful stop into unlawful seizure ................ 1-163
1.5395 Officer's knowledge that vehicle owner's license is revoked will
support reasonable suspicion for traffic stop so long as officer
remains unaware of any facts that would suggest that owner is

not driving (see sec. 37.26312) ......c.ccovrueueiirininieieieiiinieeeee e 1-163

1.54 Other Temporary Stops Of Persomn ... 1-163
1.541 Good Samaritan StOP .........ccccccieiriiiiiiiiiiinicieciic e 1-163

1.542 PUDbIC SAftY StOP ..cecuiiiiiiiiiciciiiieecct et 1-163
1.543 Community caretaker stop or detention (i.e., seizure of person) ...........ccccccccevunnes 1-163
1.5431 In @eneral ... 1-163



1.55

1.56

1.57

1.58

1.59

1.5432 Right to demand driver's license and conduct status check at site

of disabled vehicle ............cccoooiii 1-164
1.5433 Is subjective intent or motivation of officer relevant in

determining whether officer is legitimately engaged in

community caretaker funCtioN? ..........ccocoeeiniriniiieieiininneecceeeeees 1-164
1.5434 Must activity be "totally divorced" from law enforcement
function to be deemed community caretaker activity? ...........ccccccceeninnies 1-164
1.5435 Related matters ... 1-164
1.54351 Community caretaker entries, searches, and seizures
(S€E SEC. T.774) ittt ettt 1-164
1.544 EMEIgency STOP ..o 1-164
Detention At Place Person Found ..., 1-164
1.551 While search warrant executed (see sec. 1.5941) ......cccccccecivinnnieiccrennnnieecereenees 1-164
1.552 While investigation CONtINUES ...........cccccvvviiiiiiiiiiiiiiii s 1-164
1.5521 IN @eneral .....ccccooiiiiiiiiiiiicicicci e 1-164
1.5522 Person suspected of being a drug courier ..., 1-164
1.553 While search warrant obtained ... 1-165
Voluntary Accompaniment Of Police To, Or Appearance At, Police Station (see
SEC. 1.247) oo 1-165
Taking To, And/Or Detention At, Police Station ............ccccccceeiiiiiiiiiiininiciiiiicccens 1-165
1.571  In @eNeral ....ccooiiiiiiiiiiic e 1-165
1.572 For purpose of interrogation ..o 1-165
1.573 For purpose of securing fiINgerprints ...........cccoceeeeeinininiciecininnieeecieneeeeeeeas 1-165
1.574 For purpose of conducting iNeUP .........ccccovvvviviiiiiiiiiiiiiiicccccces 1-165
ATTEST it 1-165
1.581 What constitutes (see sec. T.13121) ...ccveciririnirernieiriereereerieeeeie et 1-165
1.582 Probable cause fOr aIrest ... 1-165
1.5821 Need for probable cause (see sec. 1T.1511) ...cccoecererinererereeneineniecrieeneeienens 1-165
1.5822 Determining existence of probable cause (see sec. 1.31) .......ccccccceeeinunnnee 1-165
1.583 Arrest Warrant ... 1-165
1.5831 Need for warrant (see Sec. T.161) .....ccoeivirerreinererenieireeneercesieerieeneeienens 1-165
1.5832 Issuance and execution of warrant (see sec. 1.41) .......cccccecevevennreereccrennnens 1-165
1.584 Search incident to arrest (s€e 5eC. 1.61) ..c...cccevueerrecinieinerernieieeeereeneeee e 1-165
1.585 Arrest of probationer or parolee for probation or parole violation (see sec.
T.5992) o 1-165
1.586 Other matters in connection with arrests (see sec. 1.951) .....cccccccveerneceneennencnnen 1-165
Other Seizures Of The Person ... 1-165
1.591 Compelling person to participate in ineup ...........cccovviiiiiiniiiiiiicccns 1-165
1.5911 In @eneral .....ccccociiiiiiiiiiiiiiicci e 1-165
1.5912 Compelling person arrested for civil violation to participate in
lineup on unrelated criminal charge ...........cccooiiiiiiniiiics 1-165
1.5913 Compelling person arrested on criminal charge to participate in
lineup on unrelated charge ..., 1-166
1.592 '"Factory survey" conducted by INS (see sec. 1.2462) ..........ccccccvuviruiiiiinniiiinccccnnns 1-166
1.593 Surveillance of the PEISON .........ccccccioiviririiiiiiiniriiieccte e 1-166
1.5931 Of arrestee (see secs. 1.24212 and 1.7771) ....ccoeueueuevernnrreeeccrenneneerenceenenenees 1-166
1.5932 Of nonarrested suspect (see secs. 1.24213 and 1.7772) ......ccccceeuvuvucccnnnnnnns 1-166
1.5933 Of citizen engaged in lawful activities (see sec. 1.24211) .......cccccceuvurueunnes 1-166
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1.594

1.595

1.596
1.597

1.598
1.599

Page

1.5934 Of person's movements in premises when person has been kept
from entering premises unaccompanied by police because of fear
that he will destroy evidence for which search warrant is being
sought if he is permitted to enter premises unaccompanied by

POLICE i 1-166
Detention of persons having relationship to person, place, or thing to be
searched Or SeizZed ... 1-166

1.5941 Person found in, or about to enter, place for which search
warrant issued or about to be issued (detention incident to

execution of valid search Warrant) ..........cceccccvecennerneineennenne e 1-166
1.59411 In general ... 1-166
1.59412 Permissibility of handcuffing person detained ..............c............ 1-166
1.59413 Permissibility of asking detained person questions

about matters unrelated to conducting search .............cccccceee. 1-166

1.59414 Permissibility of requiring unclothed person in bed to
get out of bed and to stand next to it unclothed (see sec.

TLA2697) ..o 1-166

1.5942 Person found in place for which probable cause to search exists .............. 1-167
1.5943 Person in company of person for whom arrest or search warrant

ISSUE . 1-167
1.5944 Person in company of person for whom there exists probable

cause to Search Or AITeSt ..o 1-167
1.5945 Person occupying premises that police have probable cause to

search while police seek search warrant ..........cccoceveecccnnneeccninnnnenen 1-167
ROAADIOCKS ...t 1-167
1.5951 Set up near scene of recent crime to apprehend perpetrator ...................... 1-167
1.5952 Set up to check for compliance with traffic regulations (see sec.

T.5342) e 1-167
1.5953 Set up for sobriety check (see sec. 1.5361) .......ccccceeeiriririeucuiininirinieeieees 1-167
1.5954 Set up to enforce immigration and customs regulations (see sec.

TL7T02) et 1-167
1.5955 Set up to discover and interdict illegal narcotics (see sec. 1.5372) ............. 1-167
Stop and detention of persons crossing or near border (see sec. 1.711) .................. 1-167
Investigatory or other pursuit; pursuit without apprehension ............cccccceevin 1-167
1.5971 In general (see sec. 1.2481) ......ccccocoiiiiniiiniiiiiiinccce 1-167

1.5972 Related matter: police officer's attempt to terminate dangerous
high-speed car chase that threatens lives of innocent bystanders
does not violate Fourth Amendment, even when it places fleeing

motorist at risk of serious injury or death (see sec. 1.95145) ...................... 1-167
Detention by private party (see sec. 1.213) .......ccccceriviiiiiniiiiiiiiiiiciecne 1-167
Other seizures Of the PerSOML .......ccccveirieiirriecinieiiecretreeeeee ettt seesenens 1-167
1.5991 Stop of occupant of vessel in coastal waters (see sec. 1.715) ..........ccccceuueee 1-167
1.5992 Arrest of probationer or parolee for probation or parole violation;

detention of probationer on probation hold ........c.cccccccreeneinnccnecneenens 1-167
1.5993 Demanding driver's license and conducting status check at site of

disabled vehicle ... 1-168
1.5994 Encounter with passenger on bus (see sec. 1.2463) .........cccccccevveriiecicnnnne 1-168
1.5995 Officer's mere posing of question to person does not constitute

SEIZUTE .oviiiiiriiiiiiitei ettt 1-168
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1.5996

1.5997

Page

Refusal to let person occupying premises reenter those premises
unaccompanied by police while warrant to conduct search of
premises is being sought by police, who have probable cause to

S€ArCh PIreMISES .....ococviiiiiiiiiiicci e 1-168
Police officer's termination of dangerous high-speed car chase by

means intentionally applied ..., 1-168
1.59971 In eneral ... 1-168

1.59972 Police officer's attempt to terminate dangerous high-
speed car chase that threatens lives of innocent
bystanders does not violate Fourth Amendment, even
when it places fleeing motorist at risk of serious injury

or death (see sec. 1.95145) .......ccveirrcrineinneniceneeneneeneeeeenenes 1-168
1.6 Searches For And Seizures Of Evidence ..........ccccevurueururuencnnnene 1-168
1.61 Search Incident TO ATTESt ........cccccuiiiiiiiiiiiiiiiiii e 1-168
1.611 WHhen permitted .....cococcoveiriiinirieiniceteec ettt ettt ettt 1-168
1.6111 In @eneral ... 1-168
1.6112 Need for lawful arrest ..o, 1-169
1.61121 In general ... 1-169
1.61122  Arrest must be lawful .......ccccooiiiiinnniiiiccccs 1-169
1.61123 Need for probable cause for arrest: in general ............ccccccevennns 1-169
1.61124 Need for probable cause for arrest: search not
permitted when probable cause for arrest to which it is
incident provided by search (see sec. 1.6115) .........cccccceuiieininnes 1-169
1.61125 Determining whether arrest has occurred; determining
moment Of Arrest ..........ccccvviviiiiiiiiii e 1-169
1.61126 In determining whether arrest occurred, should court
consider which party (state or defendant) is contending
that arrest occurred? (see sec. 1.13137) ...ccoovvveeverennceneercnenrecnnene 1-169
1.61127 Search incident to arrest not permitted when citation
issued in lieu of arrest (see sec. 1.6147) .......ccoeveueerernnrerercccrennnnes 1-170
1.61128 If officer accompanies announcement of arrest with
indication that citation would be issued and arrestee
released, has arrest warranting search incident to arrest
OCCUITEA? ..o 1-170
1.6113 No need for probable cause, reasonable suspicion, or other
justification for search ... 1-170
1.6114 No need fOr WarTant ... 1-170
1.6115 Search not permitted when probable cause for arrest to which it
is incident provided by search ..........cccccccoiiiiiiiii 1-170
1.6116 Search may be conducted incident to arrest for noncriminal
offense, e.g., traffic violation ..o 1-170
1.6117 Search may precede arrest (see sec. 1.6122) ........cccccccvviviriiiiiinininiiicciiinins 1-170
1.6118 Search incident to arrest not permitted when citation issued in
lieu of arrest (e SeC. 1.0147) ...cocveveveuiirinirierccinirieieecenere et 1-170
1.6119 Other Matters ..........ccccciviiiiiiiiiiiiiiccee e 1-170
1.61191 Determining whether arrest occurred (see sec. 1.1313) ............... 1-170
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1.613

1.6121
1.6122

1.6123
1.6124

1.6125

1.61192 When search involves invasion of arrestee's body (e.g.,
by administering laxative to recover substance
swallowed by arrestee), scope and nature of intrusion

MUSt be 1€aS0NADIE .....cooeeeeeieeeeeeeeeee e

1.61193 If arrest supported by probable cause, fact that arrest is
prohibited by state law does not render search incident

to arrest unconstitutional (see sec. 1.61492) ........cccccvueune.

1.61194 Search at scene of arrest after arrestee has been removed

from scene (see sec. 1.61492) .......cccoevivrevnecinecneneceneenens
1.612 Time and place limitations on search
Ingeneral ..o
Search may precede formal arrest ............cccccoovviiiiiiiiiiiiiis

1.61221 General rule: search may precede arrest if probable

cause for arrest @XiStS ......coevieieecieieeieeceeeee e

1.61222 Search cannot precede arrest when product of search
provides the probable cause that justifies arrest (see sec.

S 1) J

1.61223 If officer has no intent to make arrest, may search
preceding arrest fall within search-incident-to-arrest
exception to warrant requirement? No (court of appeals'

answer, overruled by supreme court) ........ccccoeviiinnnae

1.61224 If officer has no intent to make arrest, may search
preceding arrest fall within search-incident-to-arrest
exception to warrant requirement? Yes (supreme
court's answer, overruling court of appeals); officer
need not subjectively intend to make arrest to render
search valid under search-incident-to-arrest-exception

to warrant requirement .............cccoeceiiiiiniiin,

1.61225 But a formal arrest, substantially contemporaneous

with search, must actually be made ...
1.61226 Arrest that is made after search need not be for crime

for which probable cause to arrest existed before search
Must search be contemporaneous with arrest? ........c.cccccvveveveecenee
Later search at station house of items that could have been
searched at time and place of arrest (see sec. 1.6965) .........ccceueee.e.
Search at scene of arrest after arrestee has been removed from
scene (see SeC. 1.61493) ..c.oouiuiriiiiiiiiirieeee e

Permissible scope Of SEArCh ......c.ccceeeereinieireneirieirenceneeeceseereee s

1.6131

1.6132

General Principles ...
1.61311 Ingeneral ...
1.61312 Justifications for permitting search incident to arrest
that are considered in determining permissible scope of
SEATCH .o
Of persomn Of arreStee ........coccevveuererreinieineeeeneireeeeereereeese e
1.61321 In @eneral ..ot
1.61322 Drawing blood from arrestee's body: in general ...............
1.61323 Drawing blood from arrestee’s body: blood may be
drawn in search incident to lawful arrest for non-drunk-
driving offense if police reasonably suspect that
defendant’s blood contains evidence of crime ..................
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1.6133

1.6134

1.6135
1.6136

1.61324 Drawing blood from arrestee’s body: Bohling test for
determining when blood may be withdrawn from
person suspected of drunk driving is not exclusive test
for judging permissibility of blood draw; court in
Bohling did not say that warrantless non-consent blood
draw is legal only if four Bohling prongs are met (see
SEC. 1.63229) ..ottt

1.61325 Drawing blood from arrestee’s body: for purpose of
Bohling test for determining when blood may be
withdrawn from person suspected of drunk driving,
either probable cause to arrest or probable cause to
search will substitute for requirement of lawful arrest
(see 5eC. 1.62323) ...oviiiiiiiiceeec e

1.61326 Seizing other samples from arrestee's body ......................

Of automobile's passenger compartment (under expansive

reading of Belton rejected in Gant) ...........ccccceeviiiiiiiniiiiiccne,

1.61331 In general ...

1.61332 Belton rule permitting search of passenger
compartment of vehicle applies not only when officer
makes contact with arrestee while arrestee is inside
vehicle, but also when officer first makes contact with
arrestee after arrestee has stepped out of vehicle and
arrest is made outside of vehicle ...

1.61333 Belton rule permitting search of passenger
compartment of vehicle applies even though defendant
has been handcuffed and secured in squad car at time
Of S€ATCR ....cocviiiiiiii

1.61334 Belton rule permitting search of passenger
compartment of vehicle does not apply when defendant
has been removed from scene of arrest ..............cccccueuueeee.

1.61335 Belton rule permitting search of passenger
compartment of vehicle applies even though vehicle
was locked prior to initiation of search .........ccccccceeerueuennee.

1.61336 Use of evidence resulting from proper search of
vehicle's passenger compartment to justify search of
vehicle's trunk ...

1.61337 Search of person of passenger in automobile (see sec.
TL6137) oo

Of automobile's passenger compartment (under Gant) ..................

1.61341 General rule: search of automobile incident to recent
occupant's arrest is permissible only if (1) arrestee is
unsecure and within reaching distance of passenger
compartment at time of search or (2) it is reasonable to
believe vehicle contains evidence of offense of arrest .....

1.61342 Search of passenger compartment of vehicle not
permitted if arrestee has been handcuffed and secured
in squad car at time of search .............ccccccoviiiiiiinnne.

Trunks and other compartments (including glove compartment)

Of luggage, purses, and other closed containers found in

automobile 01 NEArbY .........c.cccviviiiiiiiiiiicie
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1.6137

1.6138

1.6139

1.61361 In general ...
1.61362 Luggage, purses, and other closed containers belonging

to passenger or other third party and found in

passenger compartment of vehicle ............cccooiiiiiiniiiin,
1.61363 Luggage, purses, and other closed containers belonging

to passenger or other third party and found outside

VENICIE ..o
Of surrounding area ............cccccceccueeiiiiiiiiiiiiiirse e
1.61371 In general ...
1.61372 Permissibility of search of surrounding area after

arrestee has been removed from area (see sec. 1.61493) ..............
Of items found on arrestee or in other area within which search
PEIMUILEEd ..ot
1.61381 Notebooks or other papers found on arrestee ..........cccccuvveuvenneee.
1.61382  Cell PhOnE ......coviiiiiiiicicccc e
Of person found in company of arrestee at time of arrest (e.g.
passenger in vehicle in which arrestee was present prior to
ATTESE) ittt

1.614 Other matters relating to search incident to arrest ............ccccceviiiiiiinniicinn,

1.6141

1.6142

1.6143

1.6144

1.6145

1.6146

1.6147

1.6148
1.6149

Fruits of search admissible against non-arrested person whose
privacy interest has been infringed by search (see sec. 1.967) ....................
Relationship of statutory provisions relating to a search incident
to arrest and constitutional provisions relating to such search ..................
Propriety of search incident to arrest when arrest is made of
WTONE PETSOIL ..coviiiriiiieiiiiieeeitittseseseaesesesesesesesesesessassessss sttt eseescsesesenenenes
Search of probationer or parolee incident to arrest for probation
or parole violation (see sec. 1.76422) ........cccoeueeerirnnereccenennieneeeenneenenene
Fruits of search admissible in prosecution for crime other than
that for which arrest was made ............cccccoeiiiiiiiiii,
Later search at station house of items that could have been
searched at time and place of arrest (see sec. 1.6965) ...........ccccccoevvururunnnnne.
Search incident to arrest not permitted when citation issued in
liew Of Arrest ........cccciiiiiiiiiiii s
Related matter: booking search of arrestee (see sec. 1.752) ........ccccccccveenee
Other Matters ...
1.61491 When search involves invasion of arrestee's body (e.g.,

by administering laxative to recover substance

swallowed by arrestee), scope and nature of intrusion

must be reasonable (see sec. 1.61192) ........cccoeevvevnereneenenenennen
1.61492 If arrest supported by probable cause, fact that arrest is

prohibited by state law does not render search incident

to arrest unconstitutional ...
1.61493 Search at scene of arrest after arrestee has been removed

frOM SCENE ...

1.62 Search For Evidence, Or Entry Into Or Search Of Premises, Based On Exigent

Circumstances

1.621 General PrinCiples ...

1.6211

IN general .......ccoviiiiiiiii e
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1.6213

1.6214

1.6215

1.6216

1.6217

1.6218
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Exigent circumstances resulting from law enforcement officer's
conduct cannot justify fourth amendment intrusion; law
enforcement officer cannot create exigency used to justify
warrantless search ... 1-178
1.62121 IN @eNeral ....occooueuiuiiiiiciciiiiecete et 1-178
1.62122 Police may not create exigency of potential destruction

or removal of evidence permitting warrantless entry

into home by knocking on door of home and

announcing "police," thus alerting occupants to their

PIESEIICE ....ovniiiniiiiiiiiiiiteitc e 1-178
1.62123 Does officer impermissibly create exigent circumstances

by knocking on suspect's dOOr? ...........cccccoviviiiiiiiiiiiniis 1-178
Consideration of gravity and significance of offense in
determining whether exigent circumstances exist ............ccocoeciiiiiininnnnn. 1-178
1.62131 Gravity of offense is important factor in determining

whether exigent circumstances exist ............ccccccoeviiiiininnne. 1-178

1.62132 Where relatively minor offense is involved, court will

be reluctant to find exigent circumstances justifying

entry into home ... 1-178
1.62133 Less significant the offense, more significant exigent

circumstances must be to justify warrantless entry into

home ..o 1-179
Existence of exigent circumstances determined by considering
totality of CIrcUMSEANCES .......ccccviuiiiiiiiiiiic e 1-179

Test of exigent circumstances is objective; subjective motivation
or belief of officer is not necessary and its absence is not
AISPOSIEIVE ...ttt 1-179
1.62151 In @eneral ... 1-179
1.62152 But evidence of officer's motivation or belief may be

relevant to determination whether exigent circumstance

EXISTRA ... 1-179
When police officer is confronted with two competing inferences,
one that would justify search based on exigent circumstances and
another that would not, officer is entitled to rely on reasonable

inference justifying search ... 1-179
Consideration of alternatives to entry or search that might have

obviated need for immediate entry or search ............ccccccceevviiiiininnnnnen 1-179
Underlying crime need not be felony in order for exigent

circumstances exception to apPly ......cccceeiiiiiniiiiiine 1-179

Imminent threat to health and safety; need to render emergency
assistance to injured person or to protect person from imminent injury

(the emergency dOCtIine) ...........cccociiiiiiiiiiiiiiiicc s 1-179
1.6221 In general ... 1-179
1.6222 Mere presence of firearms does not create exigent circumstances ............ 1-180
1.6223 Threat to safety cannot be created by officers' conduct ..........cccceecuinnnene 1-180
1.6224 Emergency doctrine not rendered inapplicable because officers

have dual motivations (i.e., to render aid or assistance and to
investigate crime); doctrine is applicable if need to provide aid or
assistance was officer's primary motivator ..., 1-180
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1.623

1.6225

Test of whether imminent threat to health and safety justifying
search or entry existed is objective; subjective motivation or
belief of officer is not necessary and its absence is not dispositive
of question whether search or entry was justified ..o,
1.62251 INn @eneral ......ccoeueuiiriiiiiciiiiicecttee et
1.62252 But evidence of officer's motivation or belief may be

relevant to determination whether imminent threat to

health and safety justifying search or entry existed ....................
1.6226 Reasonableness manner of entry into premises to render aid or
PIeVent INJUIY ..o
1.62261 In general ...
1.62262 Need for knock and/or announcement ...........cccoeeeeeveerierreeneennene.
1.6227 In kidnapping cases, emergency doctrine permits search not only
for kidnap victim, but also for evidence that might lead to
VICHM'S 10CALION ..
1.6228 Related matters ............ccccccciiiiiiiiiiiiiiii s
1.62281 "Render safe" doctrine (see sec. 1.778) .....ccoeeeveererenereenvercncnnenes
1.62282 Community caretaker entry into premises and search of
them (s€€ SeC. 1.774) ..cooveieeireiieieeeerietreeeeereere et
1.62283 Threat to safety of law enforcement officer (see sec.
1.626) ...
Destruction or removal of evidence ...........cccccviiiiiiiiiiiiiie
1.6231 General PrinCiples ........cccccioivirieiiiiininiiiciiiecce e
1.62311 In general ...
1.62312 Existence of other comparable evidence does not
TEMOVE EXIZEIICY ..oviviniiiiiiiiiiiiiinictee s
1.62313 Concern about destruction or removal of evidence
created by law enforcement officer's own actions (see
SEC. T.O2T2) ettt
1.6232 Blood or breath sample .........c.cceceerecnevininenneneieeeneeneeeeeeereeseeneees
1.62321 In @eneral ...

1.62322 Arrestee's request for, or availability of, less invasive

alternative test (e.g., breath or urine test) does not

obviate exigency used to justify warrantless extraction

of blood (see sec. 1.63224) ......ccveveueirinrieecieiineieiereeteseeeeceeeees
1.62323 For purpose of Bohling test for determining when blood

may be withdrawn from person suspected of drunk

driving, either probable cause to arrest or probable

cause to search will substitute for requirement of lawful

ATTEST oo
1.62324 Once individual arrested on probable cause for OWI

has provided satisfactory and useable chemical test

(e.g., breath test), exigent circumstances justifying

warrantless and nonconsensual blood draw still exist?

(court of appeals' answers no; supreme court answers

yes) (see sec. 1.63228) .......ccovriiiiiiiiiiiiiis

TC-70

Page



1.62325 Bohling test for determining when blood may be
withdrawn from person suspected of drunk driving is
not exclusive test for judging permissibility of blood
draw; court in Bohling did not say that warrantless non-
consent blood draw is legal only if four Bohling prongs
are met (See Sec. 1.63229) ......ccccveirrereneinieierneeneeeee s
1.62326 Blood may be drawn in search incident to lawful arrest
for non-drunk-driving offense if police reasonably
suspect that defendant’s blood contains evidence of
crime (see seC. 1.61323) ..ot
1.6233 Other circumstances that do, and do not, present threat of
destruction of evidence justifying warrantless entry, seizure, or
SEATCR L. s
1.62331 Mere presence of contraband without more does not
give rise to exigent circumstances ...........c.ccocoeeiiiniiiiiniin,
1.62332 Strong odor of marijuana coming from premises to be
searched, and knowledge on part of occupants that
police are standing outside, present threat of
destruction of evidence that amounts to exigent
circumstances justifying warrantless entry .............ccccccceeeieiniins
1.62333 Drug transaction in premises, followed by occupant's
opening door holding bag of controlled substance,
slamming door shut after seeing undercover detective
in plain clothes, and then failing to answer knocks on
door to premises presents exigent circumstances
justifying warrantless entry ..........ccccccoceevvneeciinnnecccenn
1.62334 Defendant’s residence was located in area known for
drug dealing, defendant was outside holding in his
hands folded-up money and canister that appeared to
be of type typically used to transport drugs, and
defendant refused to cooperate with investigation and
retreated into residence when police ordered him to
SEOP et
1.62335 From outside premises, officers see controlled
substances in plain view through wide-open door and
announce their presence ...
1.62336 While walking up to defendant's residence to conduct
"knock and talk" after controlled buy of controlled
substance from defendant, officers see defendant, who
was standing in doorway and observed officers'
approach, fleeing into residence and slamming door .................
1.62337 Call to cell phone, intercepted by police officer, whose
training and experience teaches that call was from
person interested in purchasing controlled substance ................
1.62338 Return of cell phone to person believed to be drug
dealer, who could then erase incriminating evidence
stored in PhoNe .........cociiiiiiiniiiiiiic e
1.6234 Need to show that search warrant could not have been obtained ............
1.624 HOt PUISULL ..oviiieiiiiiicecee ettt
1.6241 In @eneral ..o
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1.6243

1.6244
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Propriety of officer's pursuit into home of fleeing suspect whom
officers are attempting to subject to investigative stop based on

reasonable SUSPICION ....c.cccccvrreireinieiineireteeeene et 1-185
Is hot pursuit doctrine, which permits pursuit of fleeing criminal
into his home, limited to fleeing felons? .............ccccccccvvvniiiiinnnncciinns 1-185

Pursuit of suspect may be deemed continuous for purposes of
hot pursuit doctrine even though pursuing officer himself
arrived after crime was committed and, therefore, did not

personally observe crime or fleeing suspect ............cccoceeueiiiniiniiiininninnns 1-185
1.625 Likelihood of SUSPECE'S €SCAPE ......c.ciiviiiiiuiiiiiiiiciccic e 1-185
1.6251 In general ... 1-185
1.626 Protection of safety of law enforcement officer ..o, 1-185
1.6261 IN GENETAL ....cuouiiiiiiiiiiccct ettt 1-186
1.627 Need to fight fire and to investigate its cause (see sec. 1.731) .......cccccevruriiiinnnnns 1-186
1.628 Other matters relating to searches based on exigent circumstances ....................... 1-186
1.6281 Exigent circumstances exception not applicable to seizures of
books, films, and other material expressing ideas ...........cccceeviiiiiinnns 1-186
1.6282 Exigent circumstances exception to requirement of arrest warrant
for arrest in arrestee's home or search warrant for arrest of
arrestee in third party's home (see sec. 1.1613) .......ccceeviuiiininniciicnnnnnns 1-186
1.6283 Propriety, under exigent circumstances doctrine, of entry into
home suspected of being site of ongoing burglary .........ccccoevviiinnins 1-186
1.6284 Proper scope of search of home entered under exigent
circumstances dOCtIiNe ... 1-186
1.63 BOdy SEArCR ..o e 1-186
1.631 Compelling bodily actions ...........cccccciviririiiiiiinininiiiiiicccee e 1-186
1.6311 In general ... 1-186
1.6312 Handwriting SPeCimen ............cccocuiiiiniiiiiiiiiiiiiccccnnc s 1-186
1.6313  VO0ICE @XEMPIAT .....cviuiiiiiciiiiicc e 1-186
1.6314 SODbriety test ... 1-186
1.6315 FINerprinting .........cccoccoviiniiininiiiniiiini s 1-186
1.6316 Compelling appearance in lineup (see sec. 1.591) ........ccccccevviiviniiiiiinnnnns 1-186
1.632 Taking samples from body and testing them .............cccccoccoiiiiiiiiiii, 1-186
1.6321 General PrinCiples .......cccccciviiriiieieiininiieicceieeee et 1-186
1.63211 In general ... 1-186

1.63212 When samples sought from driver to prove intoxication,

implied consent law does not provide sole means of

collecting blood or other sample and failure to comply

with implied consent law does not render test results

inadmissible; police may use other constitutional means

to collect evidence of intoxication ............ccccceviiiiinniiciciciins 1-187
1.63213 State hospital's performance of diagnostic test to obtain

evidence of patient's criminal conduct for law

enforcement purposes is unreasonable search unless

conduced with warrant or consent ............cccccoovveeniicnniicnnnnn. 1-187
1.63214 When sample properly taken from body, subsequent

testing of it for evidentiary purposes does not require

search Warrant ... 1-187
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1.63215 When bodily sample obtained, rule of reasonableness

1.6322 Blood

may limit number of samples that may be subsequently
ObtaINed ....ccoiveiiieiicc s

1.63221 IN @eneral .....cccucuiuiiniiiciciiiicecctee et
1.63222 When blood sample sought from driver to prove

intoxication, implied consent law does not provide sole

means of collecting sample and failure to comply with
implied consent law does not render test results

inadmissible; police may use other constitutional means

t0 COLLRCE Tt v

1.63223 When blood sample properly taken from body,

subsequent testing of it for evidentiary purposes does
not require search Warrant .........cccceevevveceneenncrnerneeeneeenennen:

1.63224 Arrestee's request for, or availability of, less invasive

alternative test (e.g., breath or urine test) does not

obviate exigency used to justify warrantless extraction
Of BIOOd ..o

1.63225 When law enforcement officers have constitutional

grounds for withdrawing blood, they may use
reasonable force to do SO .........cccovviiiiiiiiiiiie

1.63226 Blood draw not necessarily rendered unreasonable

because it is done at police station or county jail rather
than in hospital or other medical setting .............ccccccceuvvivinnnnnnce.

1.63227 For purpose of Bohling test for determining when blood

may be withdrawn from person suspected of drunk

driving, either probable cause to arrest or probable

cause to search will substitute for requirement of lawful

arrest (see seC. 1.62323) ......cciviiirnienrieiireeeeeee s

1.63228 Once individual arrested on probable cause for OWI

has provided satisfactory and useable chemical test
(e.g., breath test), do exigent circumstances justifying
warrantless and nonconsensual blood draw still exist?
(court of appeals' answers no; supreme court answers

VS ittt

1.63229 Bohling test for determining when blood may be

1.6323 Blood

withdrawn from person suspected of drunk driving is

not exclusive test for judging permissibility of blood

draw; court in Bohling did not say that warrantless non-

consent blood draw is legal only if four Bohling prongs

ATE ML Lot
(COME'A) ettt ettt

1.63231 Blood may be drawn in search incident to lawful arrest

for non-drunk-driving offense if police reasonably
suspect that defendant’s blood contains evidence of
crime (see sec. 1.61323) ...c.ccveinieinereireineieeereenee e

1.63232 Blood drawn by medical personnel for purposes of

1.6324 Breath
1.6325 Urine

diagnosis and treatment (see sec. 1.2124) .........ccccccceeevvrrercccnnnnnns
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1.63291 Use of court order to secure samples from suspect's

person (see sec. 1.9983) ......ccccveernecineennreineeeeeenreeeen
Surgery to remove eVIdeNCe ...

Administration of laxative to recover substance swallowed by defendant

SEEP SEATCIL ..ottt
1.6351 In general ...
1.6352 What constitutes ............cccceviviiiiiiiiiiiiiiicc e

1.6353 Effect of failure to comply with the mandates of Wis. Stat. §

968.255 regarding strip searches .............ccocovviiiiinciccccc
1.6354 Consent to strip search does not encompass body cavity search ...
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1.6361 In general ...
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1.6363 Consent to strip search does not encompass body cavity search

(S€€ SEC. T.B3D3) .ttt
Entry Into, And Search Of, Home And Surrounding Area
General PrinCiPles ..ottt

1.6411 Scope of protection afforded home and surrounding area in

ZENETAL ..ot e

1.6412 What constitutes entry into home subject to fourth amendment

CONSETAINIES e assesssesaeeseanesnees

1.6413 Entry into, and searches and seizures inside, home without

warrant are presumptively unreasonable and illegal .......................

1.6414 Entry into, and/or search or seizure inside, home is permissible
without warrant when probable cause and exigent circumstances

EXASE et
1.64141 In general ...

1.64142 When exigent circumstances exist in general (see sec.

F0C73 ) R

1.64143 When threat to health or safety of person exists (see sec.

L0 S

1.64144 When threat of destruction or removal of evidence

exists (5e€ SeC. 1.623) ....ccoeirrerererreineerienreerretneereenreeseeeaees

1.64145 When law enforcement officer is in hot pursuit of

fleeing suspect (see sec. 1.624) ........cccccovuruiiiviniriniccininenens

1.64146 When there is likelihood of suspect's escape (see sec.

FCy3c) S

1.64147 When threat to safety of law enforcement officer exists

(S€€ SEC. T.026) ..eevvinrerenrrreeirrerieeretrretrre ettt

1.6415 Reasonable suspicion will not justify entry into home, even when
combined with exigent circumstances; probable cause is

NECESSATY cenniiiniiiiiii i
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unit residential premises (see sec. 1.2513) ........cccccceivivniriiieiinnneeciininns
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1.64441 Attached garage ...

1.64442 DIIVEWAY ..oovviiiriiiiiiiiiiiciiteieieteiteteeiee et
1.6445 Related matters ...

1.64451 Curtilage of commercial premises (see sec. 1.6516) .....................
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1.6481 Looking into building from area outside curtilage ...........cccccccceiivininnnes
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1.6483 Aerial surveillance (see sec. 1.2453) .......cccccccoivivirieieiinininieieeeenneeeeeeeas
1.6484 Visual surveillance ...
1.6485 Entry into particular areas of house and other residential

premises (e.g., apartment building) .........c.cccoviiiiiinnnniiiiice
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1.6594 Tent on private property or in public campground ..........ccccevueveeicnnnnne 1-198
1.6595 Halls and stairways in multi-unit residential premises (see secs.
1.2512 and T.64851) ..ottt 1-198
1.66 Search And Seizure Of Vehicle ..o 1-198
1.661 General PrINCIPLES .....c.cccvierivirierinieirieieretettee ettt sttt 1-198
1.6611 INn eneral ......cccocoiiiiiiiiiiiiiicii e 1-198



1.662
1.663
1.664

1.665

1.666
1.667
1.668

1.6612 Although privacy interest in vehicle is less substantial than that
in home, former interest is nevertheless important and deserving
of constitutional Protection .........c.ccccvcinnreecinnneecceeece e
Search incident to investigative stop (stop and frisk) (see sec. 1.5272) ...................
Search incident to arrest (see sec. 1.6133) ......ccceueueuiirinirieieciiiniriieccereeeeeeees
Probable cause search of vehicle ...,
1.6641 When permitted ..o
1.66411 In general ...
1.66412 Showing of probable cause required ..............ccccoeoviiiiiiiiiiiinnns
1.66413 No need for warrant: in general ............ccccceviiiiiinnnicciinnnnn,
1.66414 No need for warrant: fact that warrant readily available
by telephone irrelevant ............cccoviiiiiiinniniiiccs
1.66415 No Need to ShOW eXiZENCY ...c.ccueiriririeieuiiiririicicceeeeeeeees
1.66416 Automobile need not be in public place .......c.cccccveerrccneinennne.
1.66417 Fact that automobile may have been immobilized is
Irrelevant ...
1.6642 PermiSsible SCOPE ....ccoevrieirieiririiinieirtetteictnte ettt naesenees
1.66421 In general ..o
1.66422 Trunks and other compartments: in general ...,
1.66423 Trunks and other compartments: finding material
reasonably believed to be controlled substance in
passenger compartment provides probable cause to
search automobile, including trunk ...........c.cococoeiiinnniiinnns
1.66424 Luggage, purses, and other closed containers in general ...........
1.66425 Luggage, purses, and other closed containers belonging
to passenger or other third party ..........ccoevveeiiinnnniiccinnns
1.66426 Audio cassette tape found in automobile ..........ccccoveeiiinnnes
1.66427 Occupant of VEhICle .......cccoeivrivnieiiniiirncncieccreere e
1.6643 Other MAtters .........ccooviiiiiiiiiicic e
1.66431 Delay in conducting search after seizure of vehicle does
not invalidate search ...,
1.66432 Fact that vehicle has been impounded does not
invalidate search ...........ccoviiiiiiiiii
1.66433 Vehicle exception applies to motor homes ..........cccoveciinnnnns
1.66434 Vehicle exception does not apply to camper trailer
parked in backyard and not attached to motor vehicle ..............
1.66435 Probable cause exception to warrant requirement for
automobiles extends to vehicles found stationary in
place like parking 1ot .........cccoeiiiiniiiiiiicccs
Impoundment of VEIICLe ..........occueiriinieiiiiiccccrecce e
1.6651 When permitted in general ...........cccoiiiiiiiiiiii
1.6652 When permitted as part of community caretaker function ......................
1.6653 When permitted pursuant to law enforcement agency’s policies
AN PTOCEAUTES ..ottt ettt b e b
Inventory search of impounded vehicle (see sec. 1.753) ......ccccovueeeinnnieecenennnnes
Search pursuant to consent (See sec. 1.22) ......cccccveerreeereireeenereineerineereenneeseeneens
Other activity in connection with vehicles ............ccccoviiiiiniici,
1.6681 Ascertaining vehicle identification number (VIN) .......cccccccoviiiiiiinnnnn
1.66811 By examination from outside vehicle .............ccccccoiiiiiiinn,
1.66812 By entry into vehicle ..........ccooiiiiiininiiiiiiics
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1.669

1.671

1.672

1.6682 Viewing and examination of exterior of vehicle ..............cccccceeiies
1.6683 Examination of interior of vehicle without entry into it ..................
1.66831 In general ..o
1.66832 By shining flashlight into it ...........cccccocoiiiiiniiiiiinns
1.6684 Search of trunks and other compartments of vehicle .......................
1.66841 In general ..o

1.66842 During search incident to investigative stop (see sec.

1.52722) oo
1.66843 During search incident to arrest (see sec. 1.61332) ............
1.66844 During probable cause search (see sec. 1.66422) ...............
1.66845 During inventory search (see sec. 1.75332) ........ccccceuevnene

1.6685 Search and seizure of luggage and other containers found in

VENICIE ..o
1.66851 In general ..o

1.66852 During search incident to investigative stop (see sec.

1.52723) o
1.66853 During search incident to arrest (see sec. 1.61333) ............
1.66854 During probable cause search (see sec. 1.66424) ...............
1.66855 During inventory search (see sec. 1.75333) .........ccoueunne

1.6686 Entry of auto to effect arrest without knock or announcement

(S€€ SEC. T.9DL8D) ...veiriiiriirceiceeeetrte et
1.6687 Playing of audio cassette found in automobile ................ccccceiiiins

1.6688 Search of vehicle left behind by suspect fleeing police (see sec.

T.2833) . s
1.6689 Seizure of automobile believed to be forfeitable contraband ..........

1.66891 In general ...

1.66892 Need fOr Warrant ...........cccccccoeeeeveuereerenniniereerenneeeeeerennenes
Search of vehicles other than automobiles and trucks .......c.c.ccccoeevnceneenee.
1.6691 MOtor hOmes ........ccccouiiiiiiiiiiiiiiiii s
1.6692 Camper trailers .......ccccoveerrerneinenereieeeenetreeee et
T1.6693 BOALS ..ceveieiiiiieicietteee ettt e

1.66931 In general ..o

1.66932 In coastal waters (see sec. 1.715) .....cccoeeeveerrccenercnenrccnnen
1.6694  AIIPIANES ....c.cucuiiiiiiiiiiiicccc e
1.6605  BUSES ..ottt
1.6696 Other VENICIES .....cc.ceviruiirieiiiieiicieec et
1.67 Search And Seizure Of Other Things
Luggage and other containers ...........cccoevuiiiininiiiiiiiiiiccccccns
1.6711 In @eneral ...
1.6712 Luggage found in automobile (see sec. 1.6685) ..........ccccceuvuvvrurununnee.

1.6713 Temporary retention of luggage or other container while seeking

SEATCH WATTANT FOT I wvviiiiniieiieieeeeeeeeeeee et eeee e e e e e seeaeeeeene

1.6714 Brief detention of luggage for exposure to narcotics detection

OZ e
1.6715 Luggage seized but not searched at time of arrest ............cccccceueenees

1.6716 Physical manipulation of carry-on bag in overhead storage space

1.6717 Need for warrant to justify search of contents of container ............

Packages, books, tapes, and other items properly seized, or otherwise

lawfully obtained, and in possession of police ...........cccccocciiiiiniiiiiiiiininnns
1.6721 In @eneral .......cccooiiiiiiniiiiiiiiiiie e



1.6722 Fact that law enforcement officer is lawfully in possession of item
does not necessarily mean that officer has authority to examine
its contents without obtaining warrant ...,
1.6723 Blood (see secs. 1.63213 and 1.63223) .......cccccveeeneinnenneenieentneeneeneeneens
1.6724 Sealed package delivered to private shipping company and
turned over by company to police (see sec. 1.6744) ........ccccccccevviviriirinnnnns
1.673 Items found while executing search warrant or permissible warrantless
SEATCH ..o
1.6731 Items found while executing search warrant ...,
1.67311 In general (see sec. 1.42637) .......cccccceviviririrueininininiciciciineeeeeens
1.67312 Belongings of visitor on premises (see sec. 1.42644) ....................
1.6732 Items found while conducting permissible warrantless search
(S€€ SEC. 1.9532) ...ttt s
1.674 Letters and sealed packages in transit (i.e., sent by U.S. mail or private
shipping or delivery COMPANnY) ........ccccccceoiriviniriiiiininiiiecceecee e
1.6741 IN GENETal ....cuouiiiiiciiiiiccc et
1.6742 Brief detention of letters and sealed packages for exposure to
narcotics detection dog ...........cccovvviiiiiiiiiiiii e
1.6743 Prisoner's incoming and outgoing mail (see sec. 1.7635) ...........ccccccevunnene
1.6744 Sealed package delivered to private shipping company ...........ccccceeueeueee
1.6745 Letters and sealed packages addressed to fictitious person .......................
1.67451 In general ...
1.67452 Letter or package sent by unknown person to fictitious
person at address that was vacant .........c.cccoeeeeecennneecceinnnnns
1.6746 Letters and sealed packages addressed to third party, but
intended to be ultimately delivered to defendant ..............cccoeveciiinnns
1.675 Serial numbers and other identification marks ...........cccccooiiiiiiiiiiiiiie
1.6751 By cursory inspection without disturbing item (see sec. 1.23412) .............
1.6752 By moving item to view number or mark (see sec. 1.23422) ......................
1.6753 By viewing VIN from outside automobile (see sec. 1.66811) ......................
1.6754 By entry into automobile to view VIN (see sec. 1.66812) ...........cccccocvunnee
1.676 Books, films, and other materials expressing ideas ............ccccccoeeuvriiinnirinniccnan.
1.677 Oral commUNICAtIONS ......c.ceiiiiiiiiiiiiiii e
1.678 Other things .......cccccciiiiiiiiiiiiiiiiicccc ettt
1.6781 Records and other material in possession of third party (see sec.
T.201) o
1.6782 BanK 1eCOIdS .......coovoiuiiiiiiiiiiicieiecie e
1.6783 Cell PROME ...ovviiiiiriciieitecrc ettt ettt
1.67831 In general ...
1.67832 Standing of possessor of cell phone to challenge seizure
and/or search of cell phone (see sec. 1.12279) .......ccoeveevecenuenee.
1.67833 Seizure and search of cell phone incident to arrest (see
SEC. T.OI382) ..ottt
1.67834 Seizure of cell phone during temporary investigative
SO e
1.67835 Temporary retention of cell phone while seeking
warrant to search it ...
1.67836 Browsing through cell phone's image gallery ...........ccccccccccvunnnes
1.67837 Answering incoming call ...........cccccoiiiiiiiniiii,
1.679 Other things (CON'A) ......cccceiviiiiiiiiiiiicc e
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1.6791
1.6792
1.6793
1.6794

1.6795
1.6796

1.6797
1.6798
1.6799

Items in sales area of StOTe ...........cccccciviiiiiiiiiiiiniiies
Garbage (se€ S€C. 1.2831) ....c.civiviririeiiiiirieieccieeeie ettt
DOCUMENES ...oviviiiniiiiiiii s
TDD (telecommunication device for the deaf) communications

and printout of them originating in police department office (see

SEC. L0975 .ttt
Audio cassette found in automobile's cassette player ............ccccccoeiieinnns
Belongings of visitor on premises for which search warrant

issued (€€ SEC. 1.A2644) ....ccovvivirieiinieiinieieinictneeiceeieeree ettt
Items seized but not searched at time of arrest .............cccccccccvvviiciininnnns
Private Papers ..o e
Records of legislators' communications maintained by

Legislative Technology Services Bureau .............cccccccceennieueucccinnnercccennnnns

1.68 Seizing Items In Plain Sight: The Plain View Doctrine ...........cccooviiiiiiinniiiiiien,
1.681 1IN @eNeral ......ocoooiiiiiiiiiiiicii e
1.682 Requirements of plain view dOCtIine ..........ccccovireeiiinininieicirrcceceeeeceeen

1.683

1.6821
1.6822

1.6823

1.6824

1.6825

1.6826

In general ...
Officer must have been in place he had right to be ............cccceooviiininin,
1.68221 In general ...
1.68222 Invitation into one room of house does not give officer

right to be in other rooms ..........ccccocoiviiiiiiiiiiie
Item must have been in plain VIEW ........cccevveienecnernninencieeecnnenen
1.68231 In general ..o
1.68232 Plain view includes item whose nature is apparent from

sense Of tOUCh ...
1.68233 Item observed while searching computer ............ccevveuiinnnnnns
No requirement that discovery of item must have been
INAAVETITENT ...ttt
Probable cause to believe item is connected to criminal activity
must exist, i.e., object's incriminating character must be
immediately apparent ...
1.68251 In general ...
1.68252 Manipulation of object to ascertain incriminating nature

NOt permitted .......ccooiiiiiiiiiiiicciiee e
1.68253 When incriminating character of object is ascertained by

use of sense of toUuCh .........ccciiiiiiiiiii,
Officer must have lawful right of access to object in plain view ................

Other matters relating to plain view doctrine ...,

1.6831

1.6832

1.6833

1.6834

Plain view doctrine cannot justify later seizure; item must be

seized contemporaneously with or immediately following view .............
Plain view doctrine extends to all human senses (e.g., touch,

smell, hearing, etc.), not just sight .........ccooiiiini
1.68321 In general ...
1.68322 Plain touch or feel ...,
Invocation of plain view doctrine to justify seizure that requires
additional intrusion into constitutionally protected area .............cccccccue.
Plain view doctrine does not permit manipulation of object to
determine its incriminating nature (see sec. 1.68252) ........ccccceceeiirununnenee.
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Plain hearing aspect of plain view doctrine permits use of one-
party consent recordings obtained pursuant to provision
permitting their use in drug prosecutions if they inadvertently

capture evidence of other criminal activity (see sec. 5.11272) .................... 1-212
1.6836 Plain view doctrine permits photocopying of documents left in
PLAIN VIEW oottt 1-212
1.684 Related MAtters ..........cccociuiiiiiiiiiiiiii e 1-212
1.6841 Discovery of item by use of ordinary sensory perception (plain
sight, smell, touch and hearing) without concomitant seizure (see
SEC. T.23) ettt ettt 1-212
1.6842 Police do not exceed scope of search authorized by warrant
simply by photographing items in plain view (see sec. 1.42639) ............... 1-212
1.69 Other Searches ANd SEIZUTES ..........ccccoviviiiiiiiiiiiiiiiic e 1-212
1.691 Search or seizure with consent (see sec. 1.22) .......cccoccveerereeneenenerenreeneeesenreeneene 1-212
1.692 Searches of persons having relationship to person, place or thing to be
searched or seized ... 1-212
1.6921 Person found in place for which search warrant issued ..........cccoecevercucnee. 1-212
1.69211 In general ..o 1-212
1.69212 When search warrant authorizes search for drugs or
drug-related items ............cccccoeiiiiiiiiii 1-213
1.6922 Person admitted by police to place for which search warrant
ISSUC .. 1-213
1.69221 In general ... 1-213
1.69222 When search warrant authorizes search for drugs or
drug-related items ............cccccoeiiiiiiiiiii, 1-213
1.6923 Person found in place for which probable cause to search exists .............. 1-213
1.6924 Person in company of person for whom arrest or search warrant
ISSUE . 1-213
1.6925 Person in company of person for whom there exists probable
cause to Search Or AITeSt ..o 1-213
1.6926 Person found in place subject to warrantless administrative
INSPECHION .ttt ettt 1-213
1.693 Search of property having relationship to person, place or thing to be
searched Or S@IZed ............cocoouiiiiiiiiici s 1-213
1.6931 Search of property of person found in place (e.g., automobile) for
which probable cause to search exists ..., 1-213
1.694 Compelled production of documents pursuant to subpoena duces tecum
(Wis. Stat. § 968.135) .....cccvuriiimiiiiiiiciiccci s 1-213
1.6941 In @eneral ..o 1-213
1.6942 Bank records ... 1-214
1.6943 When judge has issued subpoena for documents, it is presumed
the judge concluded probable cause existed and absence of
declaration of that conclusion does not invalidate subpoena .................... 1-214
1.6944 When subpoena not enforceable because it is overbroad ............cccoeueucnne. 1-214
1.6945 When subpoena improperly issued, is suppression of evidence
Proper remMedy? .......ccvviiiiiiiiiiii 1-214
1.69451 In general ... 1-214

1.69452 Scope of suppression of evidence: extends to derivative
evidence (e.g., defendant's statement) obtained as result
of issuance of subpoena ..., 1-214

TC-81



1.695

1.696

1.697

1.698

1.6946 Standing to raise violation of requirements of § 968.135 ...............ccccccceu. 1-214
1.6947 Related matters ... 1-214

1.69471 Production of records in John Doe proceeding ............cccccceucuueees 1-214
Performance of field test for controlled substance ..............ccceviiiinniiiiiciinnnne 1-214
1.6951 IN ENeTal ...c.ccoiiiiiiiiiiicicicct ettt 1-214

1.6952 By police officer on material found by private shipping
company's employee in package delivered to company for

SRIPPING .o 1-214
Other searches and SEIZUTES ... 1-214
1.6961 General investigative actiVity ..........ccccoviiiiiiiiniiiiiiiiiccccccee 1-214
1.6962 Wiretapping and electronic surveillance (see sec. 5.1) .......ccccccevuvuiiiiininns 1-215

1.6963 Police officer's presence in emergency room and operating room
in which defendant being treated and seizure of item removed
from defendant (e.g., bag of cocaine defendant ingested, bullet,

BHC.) ettt b ettt b et bt 1-215
1.6964 Search of person and/or vehicle incident to issuance of traffic

citation (see Sec. 1.53392) ....cocciviriiririeneiinieicrctieietee ettt 1-215
1.6965 Later search at station house of items that could have been

searched at time and place of arrest ..........ccceeceveerncieneenncecneeneeees 1-215
1.6966 Entry into premises to examine and purchase items held out for

sale (5€€ SeC. 1.2522) .....ciiriiieiciiiiirieeeieiectine ettt e 1-215
1.6967 Physical manipulation of carry-on bag (see sec. 1.6716) .........cccccccuvrvnnene 1-215
1.6968 Searches and seizures of contents of computer ...........c.cccceccevinriricciccnnns 1-215
Other searches and seizures (CON'A) .......cccceceverririeieirinininieieeineeeeee e 1-215
1.6971 Dog sniff (see sec. 1.243) ......ccccoviviiiiiiiiiiiiiiiiiiiiiicec e 1-215
1.6972  Aerial surveillance (see sec. 1.245) ....c.ccveerrernieininenreeneectee e 1-215
1.6973 Seizure of effects not attended by justifiable expectation of

privacy based on probable cause .............ccccceciiiniiiiiiiiiiis 1-215
1.6974 Pen register (See 5€C. 5.13) ....cccciviririeiiiiiniiiriciciiinicec e 1-215

1.6975 Monitoring and recording TDD (telecommunications device for
the deaf) communications and seizing printout of

communications originating in police department office .............cccccc.c..... 1-215
1.6976 Recording incoming and outgoing calls to police dispatcher .................... 1-215
1.6977 Playing unmarked audio cassette tape ..........c.cccoeeecinniiieiiinnniciciine 1-215
1.6978 Playing of cassette tape found in unlocked automobile's cassette

PLAYET i 1-215
1.6979 Moving item to view serial number or other identification mark

(S€€ SEC. T.2342) ..cuiiiieieiricesieietetetrtei ettt ettt ettt 1-216
Other searches and seizures (CONE'A) ......cccvrerrieirieininieriricieercere e 1-216
1.6981 Search and seizure of property taken from person of arrestee by

police as part of booking search (see sec. 1.7613) ........ccccccceviiiviniiiiuiccnnnnns 1-216
1.6982 Use of infrared sensing device to detect heat (see sec. 1.2495) ................... 1-216
1.6983 Brief investigative detention of property ..o, 1-216

1.6984 Entry into home or into room therein to find person to whom
arrested juvenile can be released pursuant to statutory mandate

(S€€ SEC. T.OABT) ..ottt 1-216
1.6985 Entry into premises and removal of items therefrom to render

premises safe (See SeC. 1.778) ....cceueuiiriniririeeiinirieieeeeetee et 1-216
1.6986 Search of stopped person for identification .........c.cccceeeenecineernerneencns 1-216
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1.7 Regulatory, Supervisory, And Protective Activity .......ocecvrereeuencns

1.71

1.72

1.73

1.6987 State hospital's performance of diagnostic test to obtain evidence
of patient's criminal conduct for law enforcement purposes .....................
1.6988 Temporary seizure of property while police seek search warrant
authorizing search or seizure of that property ..........ccccccococivnniiiinnnns
1.6989 Entry into areas of residential premises ...........ccccccccevveieieevcrinneieccinnnnens
1.69891 Halls and stairways leading to residential unit in
apartment building or other multi-unit residential

PIEIMUSES ....ooviniiiiiiiiiieicieieteeee ettt

1.69892 Common basement area in apartment building or other
multi-unit residential premises ...........cccovviiiiiiiniiiiiiins
1.699 Other searches and seizures (CONE'A) .....cccvveirueerirerinierineineeeeeeereereeeereeaene
1.6991 Reopening of package after controlled delivery ............ccccoviiiiiiinins

1.6992 Asking person on premises if certain item is on premises (see sec.
1.24995) .o
1.6993 Protective walk-through (i.e. sweep) of premises (see sec. 1.772) .............

1.6994 Answering defendant's cell phone that was in lawful possession
of police and "seizing" communication of third party making call ...........

Customs And Immigration (i.e., Border) Stops And Searches .............ccccccvvinnninininnnnee.
1.711 Stop and search of persons and automobiles crossing border .............ccccccccvriinns
1.7111 In @eNeTral ...c.coiiiiiiiiiicicicc e
1.7112 At fixed checkpPOint .......cccceiiriiirieiiirecetccct et
1.7113 At random site away from border .............cccoviiiiiiiiniiiiiii,
1.7114 Detention of traveler suspected of smuggling contraband in
alimentary canal ..o
1.7115 Propriety of removing and disassembling gas tank of car
crossing border: reasonable suspicion not required ..........cccccoeeiiinnnnnes
1.712 Search for persons crossing border ...
1.7121 At fixed checkpoint ...
1.7122 At random site away from border ............ccccoovvviiiiiiiiiiii
1.713 Search of iNCOMINE OOMS ........cceuiiiiiiiiiiiiiiiiic s
1.714 Search of incoming international mail ..........cccoeeiiiiininiiiiicece
1.715 Stop and search of vessel in coastal waters and its occupants .........c.ccceceveueccnennnnne
1.7151 In @eneral ......ccccoiiiiiiiiiiiiiiicc e
1.7152 Boarding of vessel to inspect documentation ............ccoeeeucivinninicccnnnnns
1.716  Other mMatters ...
1.7161 Right to search persons or things crossing state or territorial
border within United States ...,
Airport Searches ANd SEIZUTES .........cccveiriereririeinierininietnetnteeesee ettt seeseeebesessesesaene
1.721 Boarding Or SCreening SEATCh ..........ccovueueuiuirinirieieieiiiriee et
1.722 Search of person suspected of being a drug courier (see sec. 1.52651) ....................
1.723 Seizure of baggage of person suspected of being a drug courier .............cccccccceeenes
Fire Scene INVeStIGAtiONS ........cccueuiviiiiiiiiiiiiiiiiicictee et
1.731 Entry to extinguish fire and determine cause ...........ccccoeoviiiiiiiniinnnince,
1.7311 In @eneral ..o
1.7312 Right of firefighter to summon police officer at scene to seize
evidence in Plain VIEW .....ccccvevneiniennenneienceneeneete et
1.732 Entry to search for evidence of crime ............ccooiiiiiiiniiiiiiinniiccccces
1.733 Removal of dangerous items from scene and subjecting them to testing ...............
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1.74 Administrative INSPECIONS .......c.coevueirieiirinieinieieirictneertnteertetre sttt neene 1-218
1.741 General PrinCiPles .......ccccciviiriiiiiiiininieiceceeee et 1-218
1.7411 In general ... 1-218

1.7412 Cannot serve as "pretext" for obtaining evidence of violation of
PENALLAWS ..ot 1-219
1.742 Health and safety inSpections .............cccccciiiiiiiiiiiiiiiias 1-219
1.7421 In @eneral ......cccooiiiiiiiiiiiiiiiii e 1-219
1.7422  Of RO ... 1-219
1.7423  Of DUSINESS PIEIMNISES ...uvveueveviiereirieirierinteteerieeerteseeesesesieseseeseeesesessesessesenens 1-219
1.7424  Of dairy farm .....cociiiiiiiiiic e 1-219
1.743 Administrative building code inspections ............cccovviiiiiiiiiii, 1-219
1.7431 In @eneral ... 1-219

1.7432 Fourth Amendment does not require showing that consent to

entry of premises has been denied (see sec. 1.32132) .........ccccccevvvviuiinnnns 1-219

1.75

1.7433 Violation of statutory requirement of showing that consent to
entry of premises has been denied does not entitle defendant to

suppression of evidence (see sec. 1.82332) .......cccoueevverneeneennereneerenennenes 1-219
1.744 Inspection of closely regulated business ............ccccovviviiiiiiiiiiiiiiie, 1-219
1.745 Inspection by conservation warden ............cccccoviiiiiiiiii 1-220
1.746 Inspection by county humane officer ............ccooiiiiiiiiiiiicccs 1-220
1.7461 Of licensed barns or stables .............ccccovvviviiiniiiiiiiiicccce 1-220
Custodial Or Inventory Searches ... 1-220
1.751 General PrinCiples ..ottt 1-220
1.7511 What constitutes inventory search ...........ccccooeiiiiiiiiciicicicccn 1-220
1.7512 Cannot serve as "pretext" for obtaining evidence of violation of
PENAL LAWS ...oiiiiiiiiiiic e 1-220
1.752 Of arrestee and belongings on arrestee's person (booking search) .............cccccc....e. 1-220
1.7521 In @eneral ......ccccoiiiiiiiiiiiiiiiiii e 1-220
1.7522 No need for probable cause ... 1-220
1.7523 Search and seizure of property taken from person of arrestee as
part of booking search (see sec. 1.7613) .......cccccvuruiiiinininiiiiiiniiiccccns 1-220
1.7524 Strip search (see Sec. 1.635) ...c.ccceeverrecirreiniereirieinreieeeenretsee et 1-220
1.7525 Body cavity search (see sec. 1.636) ........ccccccoeviviviiiriiiiiiniiiiiicciiccccns 1-220
1.7526 Notebooks and other papers found on arrestee .............ccccccccevvrieccinnnnnes 1-220
1.7527  Cell PRONE ...ttt ettt 1-220
1.753  Of automODIle ........ccccoiiiiiiiiiiii e 1-221
1.7531 IN @ENeTal ...cocoouiiiiiiiiiiiieiccct et 1-221
1.7532 When permitted ........ccccemeinnerneineecneineeceereeseeneeiese et seeseeenenens 1-221
1.75321 In @eneral ..o 1-221
1.75322 Seizure, i.e., impoundment, of vehicle must have been
reasonable, i.e., constitutionally permissible ..............cccccccceeiinns 1-221
1.75323 Need for departmental policy regarding inventory
search of Vehicle ..o 1-221
1.75324 Search must be conducted for inventory, not
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