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25.3188 Failure to seek recusal of judge ...............................................................  25-83 
25.3189 Providing doctor's report to expert witness, thereby making 

it discoverable by state .............................................................................  25-83 
25.319 Relating to other pretrial matters (cont'd) .............................................................  25-83 

25.3191 Failure to file timely request for substitution of judge ........................  25-83 
25.3192 Failure to object to circuit court's sua sponte preliminary 

discusssion about change of venue ........................................................  25-83 
25.3193 Failure to hire expert to challenge testimony of expert 

offered by state to show why victim should be allowed to 
testify through videotaped deposition ..................................................  25-83 

25.3194 Failure to adequately present defendant's case on question 
of defendant's competency ......................................................................  25-83 

25.3195 Allowing defendant to withdraw NGI pleas ........................................  25-83 
25.3196 Failure to conduct poll of community to determine whether 

defense is feasible (see sec. 25.31792) .....................................................  25-83 
25.3197 Failure to advance insanity defense .......................................................  25-84 
25.3198 Failure to file formal discovery demand ...............................................  25-84 
25.3199 Defendant is not denied effective assistance of counsel when 

defense counsel is precluded from  subpoenaing police 
reports and other non-privileged investigatory materials for 
examination and copying in anticipation of preliminary 
examination ...............................................................................................  25-84 

25.32 Relating to plea bargaining and guilty, no contest, and not guilty pleas ........................  25-84 
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25.321 Failure to communicate plea bargain offer to defendant and to inform 
defendant that decision to reject plea offer is for defendant to make 
(see sec. 7.122) ............................................................................................................  25-84 

25.322 Failure to adequately inform defendant of nature of plea agreement 
and effect of its terms, i.e., precisely what state is agreeing to (see sec. 
7.122) ...........................................................................................................................  25-84 

25.323 General requirement that counsel provide effective assistance with 
respect to advice as to whether defendant should accept or reject a 
plea bargain ...............................................................................................................  25-84 
25.3231 In general ...................................................................................................  25-84 
25.3232 Remedy when counsel's ineffective advice has caused 

defendant to reject favorable plea bargain (see sec. 25.285) ...............  25-84 
25.324 Advice relating to rejection of proffered plea bargain .........................................  25-84 

25.3241 Advising defendant that he had nothing to lose by rejecting 
plea bargain ...............................................................................................  25-84 

25.3242 Advising defendant that he has defenses to charge when in 
fact defenses do not exist or defendant is unable to satisfy 
evidentiary requirements of defense .....................................................  25-84 

25.325 Advice relating to acceptance of proffered plea bargain ....................................  25-84 
25.3251 Advising defendant to accept plea bargain in general ........................  25-84 
25.3252 Advising defendant that he has no defense ..........................................  25-85 
25.3253 Advising defendant as to counsel's prediction of sentence 

that will be imposed when advice turns out to be wrong and 
harsher sentence actually imposed ........................................................  25-85 

25.3254 Advising defendant that lighter sentence will be imposed if 
defendant pleads guilty than will be imposed if he goes to 
trial ..............................................................................................................  25-85 

25.326 Failure to inform defendant of consequences of guilty plea ..............................  25-85 
25.3261 In general ...................................................................................................  25-85 
25.3262 Deportation consequences (see sec. 7.24123) ........................................  25-85 
25.3263 Collateral consequences in general ........................................................  25-85 

25.327 Defects relating to withdrawal of plea ...................................................................  25-85 
25.3271 Failure to bring motion to withdraw guilty plea (see sec. 

25.3976) .......................................................................................................  25-85 
25.3272 Failure to adequately attempt to withdraw guilty or no 

contest plea ................................................................................................  25-85 
25.3273 Allowing defendant to withdraw not guilty pleas ..............................  25-85 

25.328 Other defects ..............................................................................................................  25-85 
25.3281 Failure to advise defendant about parole eligibility ............................  25-85 

25.32811 In general .................................................................................  25-85 
25.32812 Failure to provide accurate information regarding 

parole eligibility ......................................................................  25-85 
25.3282 Pressing defendant to accept plea agreement and enter 

guilty plea ..................................................................................................  25-85 
25.3283 Failure to advise defendant that agreement not to reveal 

information to sentencing judge is illegal and will not be 
honored (see sec. 7.123) ............................................................................  25-85 
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25.3284 Failure to object to state's refusal to comply with plea 
agreement when express provision of plea agreement 
excused state's compliance with agreement upon 
defendant's breach ....................................................................................  25-86 

25.3285 Implicitly advising defendant to lie at trial as part of advice 
to reject plea bargain ................................................................................  25-86 

25.3286 Failure to advise defendant of right to seek sentencing in 
front of different judge when prosecutor breaches plea 
agreement by asking for sentence in excess of that agreed 
upon, but prosecutor's misstatement of agreement is 
inadvertent and promptly rectified ........................................................  25-86 

25.3287 Counsel's claim that he or she is unable to adequately advise 
defendant regarding appropriate plea because he or she is 
unable to determine meaning of controlling statutory 
provisions ..................................................................................................  25-86 

25.3288 Failure to object to prosecutor's breach of plea agreement .................  25-86 
25.32881 In general .................................................................................  25-86 
25.32882 Prosecutor's breach as to sentencing 

recommendation (see sec. 25.382) ........................................  25-86 
25.32883 Failure to object to state's refusal to comply with 

plea agreement when express provision of plea 
agreement excused state's compliance with 
agreement upon defendant's breach (see sec. 
25.3284) .....................................................................................  25-86 

25.3289 Failure to seek enforcement of, or to inform defendant of 
right to seek enforcement of, plea agreement with which 
prosecutor has refused to comply (see sec. 25.3964) ............................  25-86 

25.329 Other defects (cont'd) ...............................................................................................  25-86 
25.3291 Counsel's false representation about court's intention 

regarding sentence allegedly made to induce defendant to 
plead guilty ................................................................................................  25-86 

25.3292 Strategic decision by defense counsel to forego objection to 
prosecutor's breach is tantamount to entering into 
renegotiated plea agreement; entering into renegotiated plea 
agreement without consulting defendant and obtaining his 
consent is deficient performance (see sec. 25.3824) ..............................  25-87 

25.3293 Counsel threatens to abandon defendant on morning of trial, 
without valid grounds for withdrawing from representation, 
in order to pressure defendant into pleading guilty or no 
contest .........................................................................................................  25-87 

25.3294 Counsel's appearance at guilty-plea hearing by telephone ................  25-87 
25.33 Relating to jury selection and jury management during trial ...........................................  25-87 

25.331 Failure to object to manner in which voir dire is conducted ..............................  25-87 
25.332 Failure to raise Batson objection (i.e., objection that prosecutor has 

used peremptory challenges to exclude members of particular race or 
other cognizable group) ...........................................................................................  25-87 
25.3321 In general ...................................................................................................  25-87 
25.3322 Test for prejudice when counsel performs deficiently by 

failing to make Batson objection .............................................................  25-87 
25.33221 Prejudice not presumed .........................................................  25-87 
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25.33222 Test for prejudice is whether there is reasonable 
probability that Batson objection would have been 
sustained and court would have taken 
appropriate curative action ...................................................  25-87 

25.333 Absence of defense counsel from part of voir dire examination of 
jurors ...........................................................................................................................  25-87 

25.334 Failure to adequately question prospective jurors to uncover potential 
bias or other disqualifying factor ............................................................................  25-87 
25.3341 In general ...................................................................................................  25-87 
25.3342 When this is claimed deficient performance, test of prejudice 

is whether counsel's performance resulted in seating of 
biased juror, not whether differently composed jury would 
have acquitted defendant ........................................................................  25-88 

25.3343 Failure to ask prospective jurors whether knowledge of 
defendant's prior conviction, which was element of offense, 
would prevent them from being fair and impartial .............................  25-88 

25.335 Failure to move to strike objectionable juror for cause ........................................  25-88 
25.3351 In general ...................................................................................................  25-88 
25.3352 Failure to move to strike perspective juror for cause and 

failure to use peremptory strike to remove juror results in 
prejudice to defendant .............................................................................  25-88 

25.336 Failure to have voir dire recorded ..........................................................................  25-88 
25.337 Failure to have defendant present for in camera voir dire .................................  25-88 
25.338 Failure to request proper number of peremptory strikes or to object to 

court's failure to afford proper number of peremptory strikes ..........................  25-88 
25.339 Other failures .............................................................................................................  25-88 

25.3391 Failure to renew motion for change of venue on account of 
prejudicial pretrial publicity ...................................................................  25-88 

25.3392 Failure to object to six-person jury provided for in statute 
later declared unconstitutional ...............................................................  25-88 

25.3393 Failure to effectively utilize peremptory strikes ..................................  25-88 
25.3394 Failure to object to alleged mismanagement of jury 

deliberations by trial court ......................................................................  25-89 
25.34 Relating to introduction of evidence at trial ........................................................................  25-89 

25.341 Failure to introduce or present evidence in general ............................................  25-89 
25.342 Failures relating to impeachment of witnesses or hearsay declarants 

and contradiction of their testimony or statements .............................................  25-89 
25.3421 Failure to impeach witness's credibility in general ..............................  25-89 
25.3422 Failure to present evidence to impeach witness in general ................  25-89 
25.3423 Failure to impeach witness with prior inconsistent statement 

......................................................................................................................  25-89 
25.3424 Failure to introduce prior inconsistent statements of 

complaining witness .................................................................................  25-89 
25.3425 Failure to impeach witness with readily available evidence 

that would have shown witness was promised substantial 
consideration in exchange for testimony ...............................................  25-89 

25.3426 Failure to impeach witness with readily available evidence 
that would have shown that witness lied about whether he 
had been promised anything in exchange for testimony ....................  25-89 
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25.3427 Failure to call witness to contradict testimony of other 
witness ........................................................................................................  25-89 

25.3428 Failure to impeach with fact and/or number of prior 
criminal convictions .................................................................................  25-90 
25.34281 Failure to impeach state's witness with number of 

witness's prior criminal convictions ....................................  25-90 
25.34282 Failure to impeach hearsay declarant with fact 

and number of prior convictions ..........................................  25-90 
25.3429 Other failures .............................................................................................  25-90 

25.34291 Failure to investigate parole revocation 
proceedings relating to state witness, which 
would have revealed that witness allegedly lied to 
parole agent concerning some matter other than 
facts of case ..............................................................................  25-90 

25.34292 Failure to adduce evidence regarding 
probationary status of state's witness ..................................  25-90 

25.34293 Failure to present evidence of witness's motive to 
lie (e.g., animosity toward defendant) .................................  25-90 

25.343 Failures relating to responsibility phase of trial ...................................................  25-90 
25.3431 Failure to present psychiatric evidence at responsibility 

phase of trial ..............................................................................................  25-90 
25.344 Failures relating to calling, questioning, and presenting witnesses or 

other evidence in the defendant's defense ............................................................  25-90 
25.3441 Failure to call witness in general ............................................................  25-90 
25.3442 Failure to assure that defense witness would not appear in 

jail uniform and shackles while testifying at trial ................................  25-90 
25.3443 Failure to call character witnesses on defendant's behalf ...................  25-90 
25.3444 Failure to call additional character witnesses on defendant's 

behalf ..........................................................................................................  25-90 
25.3445 Failure to present expert (e.g., pathologist) to counter expert 

presented by state .....................................................................................  25-91 
25.3446 Failure to present testimony of alibi witness ........................................  25-91 
25.3447 Failure to call witness who would provide testimony 

supporting defendant's defense ..............................................................  25-91 
25.3448 Failure to call expert on false confessions to testify .............................  25-91 
25.3449 Other failures and related matters .........................................................  25-91 

25.34491 Failure to present evidence of exculpatory prior 
consistent statements made by defendant ..........................  25-91 

25.34492 Failure to present expert testimony regarding 
appropriateness of therapy techniques used by 
defendant accused of sexual exploitation by 
therapist ...................................................................................  25-91 

25.34493 Beginning examination of defendant with open-
ended question that permitted her to begin 
testimony with lengthy narrative description of 
her version of events ..............................................................  25-91 

25.34494 Failure to present evidence regarding complaints 
against defendant made to police by victim and 
state's principal witness .........................................................  25-91 
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25.34495 Failure to pressure reluctant witness to testify (see 
sec. 25.21355) ...........................................................................  25-91 

25.34496 When deficient performance is failure to present 
certain evidence in defendant's defense, 
determination of prejudice requires consideration 
of evidence that state would be permitted to 
adduce in rebuttal (see sec. 25.21532) ..................................  25-91 

25.345 Failures relating to cross-examination of witnesses .............................................  25-91 
25.3451 Failure to adequately cross-examine state's witnesses in 

general ........................................................................................................  25-91 
25.34511 In general .................................................................................  25-91 
25.34512 When state's witness is young child ....................................  25-92 

25.3452 Failure to adequately cross-examine state's witness 
regarding matters that impeach witness's credibility in 
general ........................................................................................................  25-92 

25.3453 Failure to adequately cross-examine state's witness 
regarding consideration he received for testifying ..............................  25-92 

25.3454 Failure to cross-examine witness regarding matters that 
have not yet occurred ...............................................................................  25-92 

25.3455 Failure to cross-examine victim regarding medical problems ...........  25-92 
25.3456 Failure to question victim about conduct prior to sexual 

assault allegedly showing that victim was jealous of 
defendant's relationship with other women .........................................  25-92 

25.3457 Failure to elicit number of times state's witness had been 
convicted of crime for purpose of impeaching witness ......................  25-92 

25.3458 Failure to adequately impeach prosecution witnesses ........................  25-92 
25.3459 Other failures .............................................................................................  25-92 

25.34591 Eliciting opinion from witness (e.g., police officer 
who investigated crime and questioned 
defendant) that he or she believes defendant lied 
in statements defendant gave (see sec. 20.84192) ...............  25-92 

25.34592 Failure to cross-examine state's witness  regarding 
witness's motive to lie (e.g., animosity toward 
defendant) ................................................................................  25-92 

25.34593 Asking police officer whether and/or why he 
believed what victim told him on night of crime ...............  25-92 

25.34594 Failure to properly cross-examine witness 
regarding motivation for testifying .....................................  25-93 

25.34595 Failure to cross-examine victim-witness regarding 
voluntary contact she had with defendant after 
threat she testified to occurred .............................................  25-93 

25.346 Defects relating to defendant testifying in his own defense and 
declining to testify in his own defense ...................................................................  25-93 
25.3461 Failure to properly advise defendant regarding right to 

testify in own defense ..............................................................................  25-93 
25.3462 Threatening defendant that he or she will withdraw as 

attorney if defendant exercises right to testify in own 
defense ........................................................................................................  25-93 

25.3463 Failure to adequately prepare defendant for his testimony ...............  25-93 
25.3464 Advising defendant to take the stand ....................................................  25-93 
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25.3465 Failure to ascertain number of defendant's prior convictions 
before asking defendant about number of prior convictions 
when defendant takes stand in own defense ........................................  25-93 

25.3466 Failure to elicit more direct testimony from defendant 
regarding factual discrepancies in victim's story .................................  25-93 

25.3467 Shifting from question-answer to narrative format in 
presenting defendant's testimony without any triggering 
perjury justifying shift ..............................................................................  25-93 

25.3468 Shifting from question-answer to narrative format in 
presenting defendant's testimony without advising 
defendant that counsel was going to do so ...........................................  25-93 

25.3469 Other defects ..............................................................................................  25-93 
25.34691 Advising defendant not to testify ........................................  25-93 
25.34692 Failing to adequately represent defendant in his 

attempt to revoke decision not to testify .............................  25-93 
25.34693 Failure to present evidence of third party's 

statement against interest exculpating defendant .............  25-94 
25.347 Other defects ..............................................................................................................  25-94 

25.3471 Failure to have bodily specimens allegedly left at crime 
scene by perpetrator, which state introduces into evidence at 
trial to connect defendant to crime, subjected to DNA 
analysis .......................................................................................................  25-94 

25.3472 Failure to adequately rebut expert witness ...........................................  25-94 
25.3473 Stipulation to accuracy of transcript of 911 call ....................................  25-94 
25.3474 Failure to assure that defense witness would not appear in 

jail uniform and shackles when testifying at trial (see sec. 
25.3442) .......................................................................................................  25-94 

25.3475 Failure to adequately supervise drafting of stipulation of 
facts submitted at trial ..............................................................................  25-94 

25.3476 Failure to make adequate offer of proof as to expert 
testimony ...................................................................................................  25-94 

25.3477 Failure to present mitigating evidence in capital sentencing 
proceeding .................................................................................................  25-94 

25.3478 Failure to attempt to introduce evidence trial court has ruled 
inadmissible ...............................................................................................  25-94 

25.3479 Failure to attack interviewing techniques of psychotherapist 
and investigating officer ..........................................................................  25-94 

25.348 Other defects (cont'd) ...............................................................................................  25-94 
25.3481 Stipulating to inconclusive findings regarding penile swabs 

of victim .....................................................................................................  25-94 
25.3482 Stipulating, in sexual assault prosecution, to nurse's report 

of no physical trauma, instead of having her testify to same .............  25-94 
25.3483 Failure to call witness to refute detective's testimony in 

sexual assault prosecution that tearing and lacerations were 
not normally present in cases of sexual assault ....................................  25-94 

25.3484 Stipulating that crime lab tests were inconclusive in sexual 
assault prosecution when in fact tests on vaginal swabs 
proved negative for semen ......................................................................  25-95 

25.3485 Advising defendant to commit perjury at trial .....................................  25-95 



  Page 
 

TC-771 

25.3486 Failure to have evidence that state introduces into evidence 
at trial scientifically tested (see sec. 25.22391) .......................................  25-95 

25.3487 Failure to made offer of proof when trial court denies 
follow-up questioning of witness after juror has asked 
witness questions ......................................................................................  25-95 

25.3488 Failure to be aware of possibility of, and to enter into, 
Wallerman stipulation to avoid admission of other acts 
evidence (see sec. 25.3585) .......................................................................  25-95 

25.3489 Introducing evidence relating to defendant's silence prior to 
trial ..............................................................................................................  25-95 

25.349 Other defects (cont'd) ...............................................................................................  25-95 
25.3491 Failure to present evidence of defendant's use of medication 

on day of offense .......................................................................................  25-95 
25.3492 Failure, in sexual assault prosecution, to introduce crime lab 

analyst's testimony that test for presence of semen was 
negative, but instead joining in evidentiary stipulation that 
test results were inconclusive .................................................................  25-95 

25.3493 Failure, in sexual assault prosecution, to introduce clothing 
worn by complaining witness and crime lab report on it to 
show condition of clothing allegedly inconsistent with 
forcible assault ...........................................................................................  25-95 

25.3494 Failure to cooperate in presenting perjured testimony .......................  25-95 
25.3495 Eliciting testimony that state's witness took polygraph exam ...........  25-95 
25.3496 Failure to present a defense (see sec. 25.3982) ......................................  25-95 
25.3497 Failure to stipulate to element of offense so as to render 

prejudicial evidence relevant to that element inadmissible ................  25-95 
25.34971 In general (see sec. 25.39651) .................................................  25-95 
25.34972 Failure to stipulate to prior felony conviction 

where prior felony conviction is element of 
offense so as to preclude evidence of nature of 
prior crime (see sec. 25.39652) ...............................................  25-96 

25.34973 Failure to stipulate to element of offense so as to 
avoid introduction of other acts evedence relevant 
to that element (see secs. 25.3585 and 25.39653) .................  25-96 

25.34974 Failure to stipulate to harmfulness of material so 
as to preclude introduction of material into 
evidence (see sec. 25.39654) ...................................................  25-96 

25.3498 Other defects ..............................................................................................  25-96 
25.34981 Introducing allegedly prejudicial evidence in 

sexual assault prosecution that defendant's sons 
sexually assaulted victim .......................................................  25-96 

25.34982 Failure to point out inconsistencies in witnesses' 
descriptions of perpetrator of crime ....................................  25-96 

25.34983 Failure to introduce, pursuant to Wis. Stat. § 
906.09(5), evidence of pending appeal of prior 
conviction that was element of crime charged ...................  25-96 

25.3499 Other defects (cont'd) ...............................................................................  25-96 
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25.34991 Failure to produce expert testimony to support 
defense in sexual assault prosecution that 
defendant was too immature to experience sexual 
arousal or gratification from charged touching .................  25-96 

25.34992 Failure to present mitigating evidence at 
sentencing phase of capital case ...........................................  25-96 

25.34993 Eliciting testimony from investigating officer that 
he believed victim and not defendant when 
interviewing them ..................................................................  25-96 

25.34994 Failure to present DNA evidence that excluded 
defendant as source of physical evidence (hairs, 
tissue, cigarette butts, etc.) found at scene of crime 
....................................................................................................  25-96 

25.34995 Failure to earlier retain expert on eyewitness 
identification so that adjournment detrimental to 
defendant would not have been necessary (see 
sec. 25.31798) ...........................................................................  25-96 

25.34996 Failure to seek and obtain pretrial ruling via 
motion in limine regarding admissibility of 
particular testimony or other evidence (see sec. 
25.31595) ...................................................................................  25-97 

25.34997 Failure to present evidence to support coercion 
defense, (e.g., testimony that person who 
allegedly coerced defendant was violent 
psychopath, testimony that relationship between 
that person and defendant was that of master and 
slave, etc.) .................................................................................  25-97 

25.34998 Failure to produce witnesses relating to other acts 
about which state has presented testimony ........................  25-97 

25.34999 Failure to understand trial court's ruling on 
motion in limine regarding admissibility of 
defense evidence .....................................................................  25-97 

25.35 Relating to objecting to evidence at trial ..............................................................................  25-97 
25.351 Failure to object to evidence in general .................................................................  25-97 

25.3511 In general ...................................................................................................  25-97 
25.3512 Failure to object to objectionable evidence may not be 

deficient performance if counsel did not object because he or 
she did not want to draw unwarranted attention to evidence 
(see sec. 25.21393) ......................................................................................  25-97 

25.352 Failure to object to prior consistent statements of victim ....................................  25-97 
25.353 Failure to object to "other crimes, wrongs or acts" evidence ..............................  25-97 
25.354 Failure to object to prejudicial hearsay ..................................................................  25-97 
25.355 Failure to object to evidence regarding defendant's invocation of right 

to silence .....................................................................................................................  25-97 
25.3551 Defendant's silence prior to trial .............................................................  25-98 
25.3552 Defendant's invocation of right to silence while being 

questioned by police in general ..............................................................  25-98 
25.3553 Defendant's post-arrest, post-Miranda silence .....................................  25-98 

25.356 Other failures .............................................................................................................  25-98 
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25.3561 Failure to object, at insanity phase of trial, to admission of 
defense's statements given to presentence investigator ......................  25-98 

25.3562 Failure to object to testimony that defendant had been in 
prison ..........................................................................................................  25-98 

25.3563 Failure to object to admission of defendant's statements 
made in connection with offer to plead guilty .....................................  25-98 

25.3564 Failure to object on ground that evidence or testimony 
denied defendant right to confrontation ...............................................  25-98 

25.3565 Failure to object to prosecutor's asking open-ended question 
that called for narrative response by state's witness ............................  25-98 

25.3566 Failure to object to evidence that victim of robbery had 
miscarriage shortly after robbery ...........................................................  25-98 

25.3567 Failure to object to testimony of state's witness that he knew 
defendant prior to crime because defendant was in jail with 
him ..............................................................................................................  25-98 

25.3568 Failure to object to hearsay evidence .....................................................  25-98 
25.357 Other failures (cont'd) ..............................................................................................  25-98 

25.3571 Failure to object, at trial for perjury in trial testimony given 
in prior prosecution, to admission of statements to 
presentence investigator in that prior prosecution that were 
inconsistent with that trial testimony ....................................................  25-99 

25.3572 Failure to object, at trial for perjury in trial testimony given 
in prior prosecution for crime, to evidence that defendant 
was convicted of that crime .....................................................................  25-99 

25.3573 Failure to object to trial court admitting exhibit that neither 
party asked to be admitted ......................................................................  25-99 

25.3574 Failure to object to state calling particular witness because 
witness's name was not on witness list ..................................................  25-99 
25.35741 Failure to object to state calling expert witness 

who was not on state's witness list ......................................  25-99 
25.35742 Failure to object to state calling, as rebuttal 

witness, witness who was not on state's witness 
list, on ground that witness was not bona fide 
rebuttal witness .......................................................................  25-99 

25.3575 Failure to object to state calling, as rebuttal witness, witness 
who was not on state's witness list, on ground that witness 
was not bona fide rebuttal witness (see sec. 25.35742) ........................  25-99 

25.358 Other failures (cont'd) ..............................................................................................  25-99 
25.3581 Failure to object to witness's opinion about credibility of 

another witness or testimony that allegedly constituted 
opinion on victim's credibility ................................................................  25-99 

25.3582 Failure to object to expert testimony regarding defendant's 
credibility ...................................................................................................  25-99 

25.3583 Failure to object, at insanity phase of trial held long after 
guilt phase of trial, to witnesses reading their testimony 
from guilt phase ........................................................................................  25-99 

25.3584 Failure to object to questioning by jurors ..............................................  25-99 
25.3585 Failure to be aware of possibility of, and to enter into, 

Wallerman stipulation to avoid admission of other acts 
evidence ...................................................................................................  25-100 
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25.35851 In general ...............................................................................  25-100 
25.35852 Counsel not required to enter into stipulation; all 

he needs to do is to be aware of possibility of 
stipulation and to strategize whether it is in 
defendant's interest to enter into stipulation ....................  25-100 

25.3586 Failure to make motion for mistrial when objection 
sustained and jury instructed to disregard evidence .........................  25-100 

25.3587 Failure to object to evidence of threats to state witness ....................  25-100 
25.3588 Failure to object to evidence relating to unrelated violations 

of written work rules and regulations in prosecution of 
defendant for criminal activity on job ..................................................  25-100 

25.3589 Failure to object to evidence in prosecution for fraudulent 
use of financial transaction card of defendant's use of card in 
another county ........................................................................................  25-100 

25.359 Other failures (cont'd) ............................................................................................  25-100 
25.3591 Failure to object to irrelevant evidence ................................................  25-100 
25.3592 Failure to object to testimony that defendant was 

incarcerated before and during trial ....................................................  25-100 
25.3593 Failure to object to admission of witness's prior statements ............  25-100 
25.3594 Failure to object to videotaped statement of child offered 

pursuant to Wis. Stat. sec. 908.08 ..........................................................  25-100 
25.35941 In general ...............................................................................  25-100 
25.35942 Failure to object on ground that required notice of 

intent to introduce videotape was not given ....................  25-101 
25.35943 Failure to object on ground that videotape was 

shown before child testified ................................................  25-101 
25.35944 Failure to object on ground that admission of 

videotape violated defendant's right to 
confrontation .........................................................................  25-101 

25.3595 Failure to make objection supported by decision that was 
subsequently overruled .........................................................................  25-101 

25.3596 Failure to object to admission of co-defendant's statement 
implicating defendant that violates defendant's right to 
confrontation ...........................................................................................  25-101 

25.3597 Failure to object to testimony that allegedly constituted 
improper opinion on witness's credibility ..........................................  25-101 

25.3598 Failure to seek recess to review documents proffered by 
state ...........................................................................................................  25-101 

25.3599 Other failures ...........................................................................................  25-101 
25.35991 Failure to object to testimony that might have 

been objectionable, but with respect to which 
counsel did not object for strategic reasons ......................  25-101 

25.35992 Failure to move to strike testimony of expert 
witness whose opinions represented personal 
practice, not professional standards ..................................  25-101 

25.35993 Failure to challenge admissibility of hypnotically 
refreshed testimony on ground that it did not 
meet requirements for admissibility of such 
testimony ...............................................................................  25-101 
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25.35994 Failure to object to admission of evidence relating 
to nature of defendant's prior conviction ..........................  25-101 

25.35995 Failure to object to testimony on basis of 
"surprise" ...............................................................................  25-101 

25.35996 Failure to object to references to defendant's use of 
alias .........................................................................................  25-101 

25.35997 Failure to object to evidence of defendant's 
lifestyle ...................................................................................  25-102 

25.35998 Failure to object to state's questioning of its 
witness on ground of lack of foundation ..........................  25-102 

25.36 Relating to jury instructions and verdict forms ................................................................  25-102 
25.361 Failure to object to instructions in general ..........................................................  25-102 
25.362 Failure to object to language added to pattern jury instruction .......................  25-102 
25.363 Failure to request instruction on particular matters ..........................................  25-102 

25.3631 Accident instruction ...............................................................................  25-102 
25.3632 Instruction on eyewitness identification .............................................  25-102 
25.3633 Accomplice instruction ..........................................................................  25-102 
25.3634 Unanimity instruction ............................................................................  25-102 

25.36341 In general ...............................................................................  25-102 
25.36342 In prosecution for exposing child to harmful 

material, when state has introduced evidence that 
defendant exposed child to two pictures ..........................  25-102 

25.3635 Instruction on confessions and admission ..........................................  25-102 
25.3636 Instruction on defendant's right not to testify ....................................  25-102 
25.3637 Instruction on liability of aider and abettor for natural and 

probable consequences of intended crime ..........................................  25-102 
25.3638 Instruction on defense of mistake .........................................................  25-102 
25.3639 Other-acts evidence ................................................................................  25-102 

25.364 Failure to request lesser-included offense instruction .......................................  25-103 
25.365 Failure to discuss lesser-included offense option with defendant ...................  25-103 
25.366 Failure to object to instruction does not constitute deficient 

performance if instruction properly stated the law ...........................................  25-103 
25.367 Failure to make objection supported by decision that was 

subsequently overruled .........................................................................................  25-103 
25.368 Other defects ............................................................................................................  25-103 

25.3681 Failure to object to verdict form that lacks requisite 
specificity .................................................................................................  25-103 

25.3682 Failure to object to instruction that baseball bat is dangerous 
weapon .....................................................................................................  25-103 

25.3683 Failure to object to instructions and verdict forms that 
allegedly did not require unanimous agreement on offenses 
being tried ................................................................................................  25-103 

25.3684 Failure to object to reinstruction of jury that allegedly failed 
to sufficiently or correctly respond to jury's questions that 
prompted reinstruction ..........................................................................  25-103 

25.3685 Failure to request cautionary instruction relating to jail 
clothing worn by defense witnesses ....................................................  25-103 

25.3686 Failure to anticipate instruction on lesser-included offense 
(see sec. 25.3991) ......................................................................................  25-103 

25.369 Other defects ............................................................................................................  25-103 
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25.3691 Failure to request limiting instruction on statements made 
by victim to third parties .......................................................................  25-103 

25.3692 Failure to object to jury instruction defining "deliver" in 
prosecution for delivery of controlled substances .............................  25-104 

25.3693 Failure to object to instruction on meaning of sexual contact ..........  25-104 
25.3694 Failure to object to instruction on bail jumping that informed 

jury that defendant had been convicted of offenses for which 
he was out on bail ...................................................................................  25-104 

25.3695 Failure to object to jury instruction in prosecution for 
fraudulent use of financial transaction card that used the 
words "without authorization" instead of "without consent" ...........  25-104 

25.3696 Counsel does not perform deficiently in failing to request 
jury instruction on invalid defense ......................................................  25-104 

25.3697 Failure to object to instruction that is lacking essential 
element of crime ......................................................................................  25-104 
25.36971 In general ...............................................................................  25-104 
25.36972 Instruction on penalty enhancer for being armed 

that does not contain Peete nexus requirement ...............  25-104 
25.3698 Failure to object to instruction on liability of aider and 

abettor for natural and probable consequences of intended 
crime .........................................................................................................  25-104 

25.37 Relating to closing argument ...............................................................................................  25-104 
25.371 When defense counsel's closing argument deemed deficient in 

general ......................................................................................................................  25-104 
25.372 Failure to object to district attorney's references to defendant in 

closing argument ....................................................................................................  25-104 
25.373 Counsel's admission in closing argument that defendant was not 

telling truth in his testimony before jury .............................................................  25-104 
25.374 Failure to argue potential defense ........................................................................  25-104 

25.3741 In general .................................................................................................  25-104 
25.3742 Failure to argue accident .......................................................................  25-104 
25.3743 Failure to argue alibi ..............................................................................  25-105 

25.375 Failure to make objection supported by decision that was 
subsequently overruled .........................................................................................  25-105 

25.376 Failure to have closing arguments recorded .......................................................  25-105 
25.377 Other defects ............................................................................................................  25-105 

25.3771 Failure to adequately present defendant's defense in closing 
argument ..................................................................................................  25-105 

25.3772 Making inconsistent arguments, i.e., advancing inconsistent 
theories regarding defendant's guilt (e.g., contending that 
defendant did not commit crime, but that, if he did, he 
committed lesser-included offense, not offense charged) .................  25-105 

25.3773 Not making inconsistent argument, i.e, not advancing 
inconsistent theories regarding defendant's guilt ..............................  25-105 

25.3774 Failure to object to prosecutor's comment on defendant's 
failure to testify at trial ...........................................................................  25-105 

25.378 Other defects (cont'd) .............................................................................................  25-105 
25.3781 Failure to object to district attorney's reliance on testimony 

allegedly constituting improper opinion on witness's 
credibility .................................................................................................  25-105 
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25.3782 Failure to object to prosecutor's comments on witnesses 
during closing arguments ......................................................................  25-105 

25.3783 Failure to highlight potentially exculpatory pieces of 
evidence ...................................................................................................  25-105 

25.3784 Mentioning host of details that hurt defendant's position ................  25-105 
25.3785 Failure to explicitly argue that state failed to prove guilt 

beyond a reasonable doubt ...................................................................  25-105 
25.3786 Confessing that he (defense counsel) could not be sure truth, 

thereby implying that he did not believe defendant's 
testimony .................................................................................................  25-105 

25.3787 Failure to object to prosecutor's vouching for credibility of 
witnesses ..................................................................................................  25-105 

25.3788 Failure to object to prosecutor's references to matters not 
supported by evidence ...........................................................................  25-105 

25.3789 Failure to object to prosecutor's alleged mischaracterization 
of evidence during closing argument ..................................................  25-106 

25.379 Other defects (cont'd) .............................................................................................  25-106 
25.3791 Failure to object to prosecutor's allegedly impermissible 

comments on defendant's pretrial invocation of right to 
silence .......................................................................................................  25-106 

25.3792 Failure to object to prosecutor's comment on victim's post-
crime activity and activity of other victims .........................................  25-106 

25.3793 Failure to ask for acquittal .....................................................................  25-106 
25.3794 Failure to emphasize state's burden to prove elements 

beyond a reasonable doubt ...................................................................  25-106 
25.3795 Failure to object to prosecutor's argument regarding 

defendant's manipulative disposition .................................................  25-106 
25.3796 Conceding defendant's guilt .................................................................  25-106 

25.37961 In general ...............................................................................  25-106 
25.37962 On one of multiple counts for which defendant is 

being tried ..............................................................................  25-106 
25.37963 In capital (i.e., death penalty) case (see sec. 

25.3951) ...................................................................................  25-106 
25.3797 Failure to make any closing argument ................................................  25-106 

25.37971 In general ...............................................................................  25-106 
25.37972 At sentencing phase of capital case ....................................  25-106 

25.3798 Failure to object to prosecutor's improper remarks during 
closing argument in general ..................................................................  25-106 

25.38 Relating to sentencing ..........................................................................................................  25-107 
25.381 In general .................................................................................................................  25-107 
25.382 Failure to object to prosecutor's breach of plea agreement ...............................  25-107 

25.3821 In general .................................................................................................  25-107 
25.3822 When prosecutor's breach is substantial and material, 

prejudice is presumed ............................................................................  25-107 
25.3823 Is prejudice negated if trial court did not rely on 

recommendation? ...................................................................................  25-107 
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25.3824 Strategic decision by defense counsel to forgo objection to 
prosecutor's breach is tantamount to entering into 
renegotiated plea agreement; entering into renegotiated plea 
agreement without consulting defendant and obtaining his 
consent is deficient performance ..........................................................  25-107 

25.3825 When state's recommendation or other conduct does not 
breach plea agreement, counsel's failure to object to 
recommendation or conduct does not constitute ineffective 
assistance of counsel ...............................................................................  25-108 

25.3826 If defense counsel has strategic reason for forgoing objection 
and obtains defendant's consent to forgoing objection, 
performance is not deficient ..................................................................  25-108 

25.3827 Counsel does not render ineffective assistance of counsel for 
not objecting to technical breach (i.e., one that is not material 
and substantial) .......................................................................................  25-108 

25.3828 Counsel does not render ineffective assistance of counsel for 
not objecting to breach of plea agreement when no breach 
has occurred ............................................................................................  25-108 

25.3829 When prosecutor agrees to cap sentencing recommendation 
for TIS sentence at specific number of years, recommends 
that number of years of confinement, but asks for additional 
years of extended supervision ..............................................................  25-108 

25.383 Failure to make sentencing argument ..................................................................  25-108 
25.3831 In general .................................................................................................  25-108 
25.3832 When defendant has instructed counsel not to make 

sentencing argument ..............................................................................  25-108 
25.384 Failure to make adequate challenge to inaccuracies and other defects 

in presentence report ..............................................................................................  25-108 
25.385 Failures relating to sentencing in capital (i.e., death penalty) case ..................  25-108 

25.3851 Failure to present evidence in capital sentencing proceeding 
(see sec. 25.3477) ......................................................................................  25-108 

25.3852 Failure to investigate in general ............................................................  25-108 
25.3853 Failure to review readily available court file on prior 

conviction state intends to rely on as aggravating 
circumstance (see sec. 25.22394) ............................................................  25-108 

25.386 Failure to request presentence investigation ......................................................  25-108 
25.387 Failure to call witnesses at sentence hearing ......................................................  25-108 
25.388 Other defects ............................................................................................................  25-109 

25.3881 Failure to seek adjournment, or take up court's offer of 
continuance, so that defense counsel and defendant can 
complete review of presentence report ...............................................  25-109 

25.3882 Failure to make objection supported by decision that was 
subsequently overruled .........................................................................  25-109 

25.3883 Failure to adequately contest no-grouping position taken by 
government under federal sentencing guidelines, under 
which position offense level was increased for sentencing 
purposes ...................................................................................................  25-109 

25.3884 Miscellaneous failures that are rejected on grounds that 
prejudice not shown ...............................................................................  25-109 
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25.3885 Failure to seek judicial recommendation against deportation 
(see sec. 7.24126) ......................................................................................  25-109 

25.3886 Failure to seek revocation of bond in case in which 
defendant was released on bond, while defendant in 
custody awaiting trial in another case, so as to create 
situation in which defendant would be entitled to sentence 
credit in first case for time spent in custody in second case 
(see sec. 25.3955) ......................................................................................  25-109 

25.3887 Failure to object to prosecutorial misconduct at sentencing 
(e.g., prosecutor's alleged misrepresentations to court) ....................  25-109 

25.3888 Failure to say enough about particular matter  ..................................  25-109 
25.389 Other matters ...........................................................................................................  25-109 

25.3891 Effect of trial court's finding that if trial counsel had 
performed at sentencing in manner suggested, sentence 
would have been the same ....................................................................  25-109 

25.3892 When deficient performance directly results in increase in 
sentence over what it would have been, prejudice prong of 
test for ineffective assistance of counsel does not require that 
increase must meet a standard of significance ...................................  25-109 

25.3893 Failure to advise defendant to tell presentence investigator 
about prior conviction ............................................................................  25-109 

25.39 Relating to other matters ......................................................................................................  25-109 
25.391 Relating to appeal ...................................................................................................  25-110 

25.3911 Failure to inform defendant of appeal rights (see sec. 
25.2224) .....................................................................................................  25-110 

25.3912 Failure to file notice of appeal, i.e., to take or pursue appeal ...........  25-110 
25.39121 In general ...............................................................................  25-110 
25.39122 When defendant has specifically instructed 

counsel to file notice of appeal ...........................................  25-110 
25.39123 When defendant has told counsel not to file 

appeal .....................................................................................  25-110 
25.39124 When defendant has not clearly conveyed wishes 

one way or the other on question whether appeal 
should be taken .....................................................................  25-110 

25.39125 Remedy when counsel performed deficiently in 
failing to file notice of appeal ..............................................  25-110 

25.3913 Failure to properly preserve issue for appellate review ...................  25-110 
25.3914 Failure to pursue particular issue on appeal ......................................  25-110 

25.39141 In general ...............................................................................  25-110 
25.39142 When issue has not been properly preserved for 

appeal .....................................................................................  25-110 
25.3915 Failure to take appeal raising issue that appellate court 

reviews and finds meritless ...................................................................  25-110 
25.3916 Failure to file timely petition for supreme court review of 

court of appeals' decision ......................................................................  25-110 
25.3917 Failures relating to no-merit (Anders) procedure (see sec. 

25.392) .......................................................................................................  25-110 
25.3918 Failure to file timely notice of appeal from denial of petition 

for supervised release in ch. 980 proceeding (see sec. 
25.39394) ...................................................................................................  25-111 
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25.3919 Other defects ............................................................................................  25-111 
25.39191 Failure to file formal motion to withdraw before 

closing file when counsel and defendant agree 
that no appeal should be pursued because of no 
merit to appeal or for some other reason (see sec. 
6.9525) .....................................................................................  25-111 

25.39192 Failure to challenge trial counsel's performance ..............  25-111 
25.39193 Filing of motion to withdraw when attorney 

concludes that appeal would have no merit, but 
defendant does not want no-merit report filed (see 
sec. 25.3926) ...........................................................................  25-111 

25.392 Relating to no-merit (Anders) procedure ............................................................  25-111 
25.3921 Failure to find arguable issues to appeal and, instead, filing 

no-merit report ........................................................................................  25-111 
25.3922 Failure to inform defendant of no-merit option .................................  25-111 
25.3923 Failure to file no-merit report when defendant expresses 

desire for appeal ......................................................................................  25-111 
25.3924 Terminating representation without filing no-merit report 

when defendant consents to closing of file without further 
court action ..............................................................................................  25-111 

25.3925 Failure to file formal motion to withdraw before closing file 
without filing no-merit report when counsel and defendant 
agree that no appeal should be pursued because of no merit 
to appeal or for some other reason (see sec. 6.9525) ..........................  25-111 

25.3926 Failure to file partial no-merit report when counsel identifies 
arguably meritorious issue that defendant does not want to 
pursue, but also concludes that no other non-frivolous 
grounds are present to support appeal ................................................  25-111 

25.3927 Filing of motion to withdraw when attorney concludes that 
appeal would have no merit, but defendant does not want 
no-merit report filed ...............................................................................  25-111 

25.393 Relating to failures in chap. 980 proceedings .....................................................  25-112 
25.3931 In general .................................................................................................  25-112 
25.3932 Failure to raise issue whether probable cause hearing was 

held within seventy-two hours of filing of petition ...........................  25-112 
25.3933 Failure to raise issue whether trial was held within forty-five 

days of probable cause hearing ............................................................  25-112 
25.3934 Failure to raise issue whether trial court erroneously 

admitted juvenile delinquency adjudication ......................................  25-112 
25.3935 Failure to raise issue whether chap. 980 is unconstitutional 

as applied .................................................................................................  25-112 
25.3936 Failure to raise issue whether pattern instruction violated 

defendant's constitutional rights or was otherwise defective 
because it failed to define "substantially probable" and failed 
to define it to mean "extremely likely" .................................................  25-112 

25.3937 Failure to object to expert's opinion regarding defendant's 
credibility .................................................................................................  25-112 
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25.3938 Failure to understand that defendant had right to 
independent reexamination the results of which could be 
introduced at probable cause hearing on request for 
discharge ..................................................................................................  25-112 

25.3939 Other failures ...........................................................................................  25-112 
25.39391 Failure to move to dismiss petition as untimely ..............  25-112 
25.39392 Failure to move to strike juror for cause ...........................  25-112 
25.39393 Failure to object to other crimes evidence .........................  25-112 
25.39394 Failure to file timely notice of appeal from denial 

of petition for supervised release .......................................  25-113 
25.39395 Failure to seek assistance from expert to counter 

state's key opinion testimony ..............................................  25-113 
25.39396 Failure to seek exclusion of psychologist's report 

and testimony, or statements made by person to 
psychologist, on Miranda grounds ....................................  25-113 

25.394 Relating to jury deliberations, return of verdict, polling of jury, and 
impeachment of verdict .........................................................................................  25-113 
25.3941 Relating to communications between court and jury during 

deliberations ............................................................................................  25-113 
25.39411 Failure to object to court's responding to question 

posed by jury during deliberations without 
notifying defendant or counsel of question and 
obtaining their input ............................................................  25-113 

25.3942 Relating to sending exhibits to jury during deliberations .................  25-113 
25.39421 Failure to object to providing jury with police 

reports concerning statements given by state's 
witnesses ................................................................................  25-113 

25.3943 Relating to polling of jury ......................................................................  25-113 
25.39431 Failure to request polling of jury (see sec. 8.6868) ...........  25-113 
25.39432 Failure to inform defendant of right to poll jurors 

individually (see sec. 8.68691) .............................................  25-113 
25.3944 Failure to object and to ask court to (1) order jury to return 

to deliberations on question of guilt, or (2) declare mistrial, 
when, in bifurcated trial, juror dissents from verdict of guilty 
accepted at guilt stage after polling of jury determined 
unanimity, when jury begins deliberations at sanity phase of 
trial ............................................................................................................  25-113 

25.395 Relating to other matters .......................................................................................  25-113 
25.3951 Relating to capital (i.e., death penalty) proceeding ...........................  25-113 

25.39511 Conceding guilt of offense, so as to preserve 
credibility for penalty phase ...............................................  25-114 

25.39512 Failing to adduce mitigating evidence ..............................  25-114 
25.39513 Failing to undertake sufficient investigation 

regarding existence of mitigating evidence (see 
sec. 25.22393) .........................................................................  25-114 

25.39514 When deficient performance is failure to present 
certain mitigating evidence, determination of 
prejudice requires consideration of state's 
evidence to which introduction of that mitigating 
evidence would have opened door ....................................  25-114 
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25.39515 Failing to make adequate closing argument .....................  25-114 
25.3952 Relating to collateral attack on earlier conviction ..............................  25-114 

25.39521 Failure to argue that Pickens standard, not 
bangert standard, is applicable to waiver of 
counsel in earlier proceeding that resulted in 
conviction being attacked ....................................................  25-114 

25.3953 Relating to revocation of probation, parole, or extended 
supervision ..............................................................................................  25-114 
25.39531 In general ...............................................................................  25-114 
25.39532 Advising defendant that he should give up right 

to revocation hearing ...........................................................  25-114 
25.39533 Failure to investigate alternatives to revocation ..............  25-114 

25.3954 Relating to defendant's appearance at trial .........................................  25-114 
25.39541 Failure to object to defendant being required to 

wear restraining device .......................................................  25-114 
25.3955 Failure to seek revocation of bond in case in which 

defendant was released on bond, while defendant in 
custody awaiting trial in another case, so as to create 
situation in which defendant would be entitled to sentence 
credit in first case for time spent in custody in second case .............  25-114 

25.396 Relating to other matters .......................................................................................  25-114 
25.3961 Failure to request severance of defendants at trial (see sec. 

25.3152) .....................................................................................................  25-114 
25.3962 Ignorance of heat-of-passion defense ..................................................  25-115 
25.3963 Relating to defense of mental disease or defect (i.e., plea of 

not guilty by reason of mental disease or defect) ...............................  25-115 
25.39631 Failure to consider, investigate, and/or pursue 

defense ...................................................................................  25-115 
25.39632 Advising defendant to withdraw plea because of 

small likelihood of success in pursuing plea ....................  25-115 
25.3964 Failure to seek enforcement of, or to inform defendant of 

right to seek enforcement of, plea agreement with which 
prosecutor has refused to comply ........................................................  25-115 
25.39641 In general ...............................................................................  25-115 
25.39642 This defect is prejudicial ......................................................  25-115 

25.3965 Failure to stipulate to element of offense so as to render 
prejudicial evidence relevant to that element inadmissible ..............  25-115 
25.39651 In general ...............................................................................  25-115 
25.39652 Failure to stipulate to status element (e.g., that 

defendant is convicted felon) so as to avoid 
prejudicial evidence relevant to prove that status 
(e.g., nature of conviction) ...................................................  25-115 

25.39653 Failure to stipulate to element of offense so as to 
avoid introduction of other acts evidence relevant 
to that element ......................................................................  25-115 

25.39654 Failure to stipulate to harmfulness of material so 
as to preclude introduction of material into 
evidence .................................................................................  25-115 

25.3966 Failure to object, at trial, to charges as multiplicitous when 
objection based on evidence state adduced at trial ............................  25-115 
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25.3967 Failure to move, prior to second trial, to dismiss on double 
jeopardy grounds when first trial ended in mistrial declared 
over defendant's objection and not supported by manifest 
necessity ...................................................................................................  25-116 

25.3968 Failure to request psychological examination of victim ....................  25-116 
25.3969 Failure to object to denial of public trial ..............................................  25-116 

25.397 Relating to other matters (cont'd) .........................................................................  25-116 
25.3971 Failure to make objection supported by decision that was 

subsequently overruled .........................................................................  25-116 
25.3972 Failure to argue that defendant was not type of person 

covered by criminal statute under which she was prosecuted 
....................................................................................................................  25-116 

25.3973 Failure to maintain adequate communication with 
defendant .................................................................................................  25-116 

25.3974 Failure to request mistrial because of presence of uniformed 
firefighters as spectators at arson trial .................................................  25-116 

25.3975 Failure to object when trial court states that witness is 
"credible" ..................................................................................................  25-116 

25.3976 Failure to bring motion to withdraw guilty plea ...............................  25-116 
25.3977 Failure to ask for interpreter for defendant ........................................  25-116 
25.3978 Failure to make motion that would have been denied (see 

sec. 25.21362) ...........................................................................................  25-116 
25.3979 Failure to move for mistrial ...................................................................  25-116 

25.398 Relating to other matters (cont'd) .........................................................................  25-116 
25.3981 Avoiding confrontation with prosecution ...........................................  25-116 
25.3982 Failure to present defense at trial .........................................................  25-116 
25.3983 Failure to renew pretrial motion for change of venue, or to 

submit additional evidence in support of motion, at trial ................  25-116 
25.3984 Failure to raise issue of insufficiency of evidence to prove 

venue ........................................................................................................  25-117 
25.3985 Failure to investigate potential mitigating circumstances in 

death penalty case (see sec. 25.22393) ..................................................  25-117 
25.3986 Defense counsel's acquiescence in inculpatory expert 

testimony .................................................................................................  25-117 
25.3987 Failure to contest defendant's guilt (i.e., conceding 

defendant's guilt) (see sec. 25.3796) ......................................................  25-117 
25.3988 Failure to object to references to defendant's use of alias (see 

sec. 25.35996) ...........................................................................................  25-117 
25.3989 Pursuing an overall defense strategy of trying to "keep it 

simple" ......................................................................................................  25-117 
25.399 Relating to other matters (cont'd) .........................................................................  25-117 

25.3991 Failure to anticipate that lesser-included offense would be 
submitted to jury .....................................................................................  25-117 

25.3992 Failure to move to withdraw plea before sentencing ........................  25-117 
25.39921 In general ...............................................................................  25-117 
25.39922 When opportunity to seek possible reduction of 

grade of offense at sentencing that defendant and 
counsel expected was denied by trial court ......................  25-117 

 
25.4 Waiver Of Right ................................................................................................................................  25-117 
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25.41 General Principles .................................................................................................................  25-117 
25.411 In general .................................................................................................................  25-117 
25.412 Failure to object to counsel's absence is not waiver of right to counsel ..........  25-118 

25.42 In Interrogation Context .......................................................................................................  25-118 
25.421 In general (see secs. 2.16 and 2.33) ........................................................................  25-118 
25.422 After request for counsel ........................................................................................  25-118 

25.4221 At court proceeding (see sec. 2.32) .......................................................  25-118 
25.4222 At interrogation (see sec. 2.132) ............................................................  25-118 

25.43 In Criminal Prosecution .......................................................................................................  25-118 
25.431 In general (see sec. 25.41) .......................................................................................  25-118 
25.432 Need for trial court inquiry into whether waiver knowingly and 

voluntarily made .....................................................................................................  25-118 
25.4321 In general .................................................................................................  25-118 
25.4322 Effect of, and remedy for, failure to conduct inquiry: 

Bangert-type analysis required .............................................................  25-119 
25.4323 Use of written waiver form in making inquiry ..................................  25-119 
25.4324 Informing defendant regarding right to appointed counsel ............  25-119 

25.43241 In general ...............................................................................  25-119 
25.43242 No need to advise defendant of variety of sources 

for appointed counsel and variety of sources for 
reimbursement of counsel ...................................................  25-119 

25.4325 To establish waiver of right to counsel in conjunction with 
taking of plea in high-volume traffic and misdemeanor 
courts, court may make en masse recitation of constitutional 
rights at start of proceedings and then incorporate that 
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to purchase, controlled substances ......................................  31-44 
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31.5982 "Value" ........................................................................................................  31-44 
31.5983 "Incapable" .................................................................................................  31-44 
31.5984 "Appraise" ..................................................................................................  31-44 
31.5985 "Whoever" (see sec. 31.5491) ....................................................................  31-44 
31.5986 "Away" .......................................................................................................  31-44 
31.5987 "Leave" ........................................................................................................  31-44 
31.5988 "Corrupt"; "corruptly" ..............................................................................  31-44 
31.5989 "During" .....................................................................................................  31-44 
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31.5994 "Trade" ........................................................................................................  31-45 
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31.5996 "Used" .........................................................................................................  31-45 
31.5997 "Agency"; "principal and agent" .............................................................  31-45 
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31.6 Penalty Enhancers ..............................................................................................................................  31-45 
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31.6112 Penalty enhancer that concerns facts or circumstances 

related to the underlying crime (e.g., while armed with a 
dangerous weapon, with one's identity concealed, etc.) alters 
substantive nature of charged offense by becoming an 
element of the offense that must be proved at trial beyond a 
reasonable doubt .......................................................................................  31-45 

31.6113 Penalty enhancer based on defendant's prior commission or 
conviction of offense, which does not concern the factual 
circumstances surrounding underlying crime and does not 
change substantive nature of charged offense, is not element 
of offense that must be proved at trial beyond a reasonable 
doubt ...........................................................................................................  31-46 

31.612 Manner or method of calculation of enhanced sentence; determining 
length of potential enhancement and periods of confinement and 
extended supervision ...............................................................................................  31-46 
31.6121 When multiple penalty enhancers applied ...........................................  31-46 

31.61211 When two penalty enhancers are applicable to 
same crime, length of second penalty enhancer is 
based on maximum term for base crime as 
extended by first penalty enhancer ......................................  31-46 

31.6122 Under determinate sentencing, only term of confinement, 
not period of extended supervision, is increased by penalty 
enhancer .....................................................................................................  31-46 
31.61221 In general .................................................................................  31-46 



  Page 
 

TC-890 

31.61222 When trial court improperly allocates portion of 
enhanced sentence to extended supervision, 
remedy is remand for resentencing .....................................  31-46 

31.6123 Under TIS-I version of determinate sentencing, for 
unclassified felonies penalty enhancer is added to 
underlying maximum term of confinement, which increases 
total term of imprisonment by same amount and then the 
75% rule of Wis. Stat. § 973.01(2)(b)6 is applied to the total 
term of imprisonment to calculate the maximum amount of 
confinement ...............................................................................................  31-46 

31.6124 Under TIS-I version of determinate sentencing, extended 
supervision portion of enhanced sentence cannot exceed 
extended supervision portion of sentence for underlying 
offense, even in those cases where it then becomes 
impossible to impose period of extended supervision that is 
at least 25% of period of confinement ....................................................  31-47 

31.6125 When court has allocated portion of confinement under 
enhanced sentence to underlying offense that is in excess of 
maximum confinement for underlying offense, remedy is 
remand to trial court for resentencing ...................................................  31-47 

31.613 If sentence does not exceed maximum for underlying offense, does 
appellate court need to decide whether enhanced penalty provision 
was applicable or properly applied? In such a situation, is any error 
harmless? ....................................................................................................................  31-47 
31.6131 In general ...................................................................................................  31-47 
31.6132 When penalty enhancer requires minimum sentence and 

sentence is greater than that minimum, portion of sentence 
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decide whether enhancer applicable ......................................................  31-47 

31.614 Effect of imposition of sentence for underlying offense, or of 
attributing portion of sentence to underlying offense, that is less than 
maximum possible for that offense ........................................................................  31-47 
31.6141 No need to decide whether penalty enhancer applicable 

when sentence imposed is within maximum for underlying 
offense (see sec. 31.613) ............................................................................  31-47 

31.6142 Court abuses discretion in allocating portion of sentence to 
repeater status when less than maximum sentence imposed .............  31-47 

31.6143 Penalty enhancement not applicable unless court seeks to 
impose sentence in excess of maximum prescribed by law ................  31-47 

31.6144 In multi-count cases, failure to make maximum sentence 
consecutive does not make sentence less than maximum; 
consecutive sentencing not required to trigger penalty 
enhancement provision ............................................................................  31-47 

31.6145 Does not invalidate portion of sentence attributed to penalty 
enhancer if total sentence, including portion attributed to 
penalty enhancer, exceeds maximum possible for 
underlying offense ....................................................................................  31-48 

31.615 Liability of aider and abettor or coconspirator for a penalty enhancer 
when principal is one who provides basis for finding penalty 
enhancer present .......................................................................................................  31-48 
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31.616 Burden and standard of proof on penalty enhancer based on 
defendant's prior conviction of crime ....................................................................  31-48 
31.6161 In general ...................................................................................................  31-48 
31.6162 Constitutional requirements ...................................................................  31-48 

31.61621 In general .................................................................................  31-48 
31.61622 Is state required by constitution to prove penalty 

enhancer beyond a reasonable doubt? ................................  31-48 
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31.617 Sentencing or resentencing for crime with enhanced penalty ............................  31-48 
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appellate court can direct sentence to be imposed when trial 
court has allocated portion of sentence to substantive crime, 
but if trial court has not, resentencing by trial court is 
necessary ....................................................................................................  31-48 

31.618 Other matters .............................................................................................................  31-48 
31.6181 Sentence is not considered enhanced until court has imposed 

maximum possible sentence for underlying offense ...........................  31-48 
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then alleges different penalty enhancer in information, 
penalty enhancer alleged in complaint is deemed abandoned 
......................................................................................................................  31-48 
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cannot be sustained on conviction of underlying offense to 
which penalty enhancer was attached ...................................................  31-49 

31.6184 When elements of penalty enhancer are not in fact present, 
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though defendant has pled guilty to charging document 
alleging penalty enhancer ........................................................................  31-49 

31.6185 Imposition of two consecutive sentences, one for underlying 
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double jeopardy (see sec. 29.685) ............................................................  31-49 
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sec. 31.6281) ...............................................................................................  31-49 

31.6187 When penalty for present offense is enhanced based on 
defendant's conviction of prior offense(s), i.e., his status as 
recidivist, enhanced punishment is only for present offense 
and not for offense(s) of which he was previously convicted ............  31-49 

31.62 For Habitual Criminality Under State Repeater Statute ....................................................  31-49 
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31.6211 In general ...................................................................................................  31-49 
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potential punishment regardless of seriousness ..................................  31-49 
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halving effect of attempt statute may be negated ................................  31-49 

31.6214 Enhanced penalty is not additional punishment for earlier 
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29.696) .........................................................................................................  31-49 
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31.622 Purpose, effect, operation, and history of habitual criminality statute 
in general ....................................................................................................................  31-49 
31.6221 In general ...................................................................................................  31-49 
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31.62233 Does not create separate offense ..........................................  31-50 
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31.62241 In general .................................................................................  31-50 
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in general .................................................................................  31-51 
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includes motor vehicle offenses ...........................................  31-51 

31.62244 When prior conviction occurs for purposes of 
habitual criminality statute (see sec. 31.6294) .....................  31-51 

31.62245 Requirement that prior conviction(s) that render 
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preceding five-year period (see secs. 31.6257 and 
31.6258) .....................................................................................  31-51 

31.6225 History of habitual criminality statute ...................................................  31-51 
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repeater status ...........................................................................................................  31-51 
31.6231 Prior conviction obtained in violation of defendant's 
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31.6232 Read-in offenses ........................................................................................  31-51 
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general ......................................................................................  31-52 
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31.62414 Repeater allegation that correctly identifies nature 
of prior conviction, county where conviction 
occurred, and case number, but misstates date of 
conviction by one calendar day is sufficient to 
adequately charge repeater status ........................................  31-52 
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her a repeater ..........................................................................  31-52 
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information regarding prior conviction (i.e., 
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that information, so long as the two documents 
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31.62417 When defendant alleged to be repeater in 
information, but information lacks required 
allegation regarding nature of prior conviction(s) 
that renders him or her a repeater, state's 
subsequent submission of certified copy of prior 
conviction(s) before defendant enters final plea 
operates as amendment of information curing its 
defects ......................................................................................  31-52 

31.62418 When prior conviction is outside five-year period, 
but sufficient time is excluded by defendant's 
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incarceration ............................................................................  31-52 
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information, so long as allegation made in 
complaint .................................................................................  31-53 
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which defendant is exposed ..................................................  31-53 
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statute number is sufficient ...................................................  31-53 
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have adequate notice of repeater status through 
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process concerns .....................................................................  31-53 
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status ...........................................................................................................  31-53 
31.62431 In general .................................................................................  31-53 
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general ......................................................................................  31-53 
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plea agreement ........................................................................  31-53 
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31.62434 Amendment of charging document alleging 
repeater status to include required information 
regarding nature of prior conviction(s) that 
renders him or her a repeater may be made at 
anytime prior to entry of final plea ......................................  31-54 

31.62435 By amending charging document that alleges 
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status ........................................................................................  31-54 
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as repeater ................................................................................  31-54 
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status (cont'd) ............................................................................................  31-54 
31.62441 When defendant alleged to be repeater in 

information, but information lacks required 
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that renders him or her a repeater, state's 
subsequent submission of certified copy of prior 
conviction(s) before defendant enters final plea 
operates as amendment of information (see sec. 
31.62417) ...................................................................................  31-55 
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without prejudice and filing new charging 
document with repeater allegation ......................................  31-55 

31.62443 By amending charging document with respect to 
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felony conviction not originally alleged in place of 
three misdemeanor convictions originally alleged ............  31-55 
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basis for repeater allegation, e.g., by substituting 
new conviction(s) not originally alleged in place 
of convictions originally alleged ..........................................  31-55 
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31.62513 How repeater status is to be proved in general ..................  31-55 
31.62514 When, in criminal prosecution, proof of repeater 

status is to be made ................................................................  31-55 
31.62515 Proof of repeater status is not to be submitted to 

jury ............................................................................................  31-56 
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31.6252 Proving prior conviction by defendant's admission ............................  31-56 

31.62521 In general .................................................................................  31-56 
31.62522 Admission of prior conviction by defendant's 
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document alleging prior convictions: in general ...............  31-56 

31.62523 Admission of prior conviction by defendant's 
entry of guilty or no-contest plea to charging 
document alleging prior convictions: requires 
defendant's understanding of meaning and 
consequences of plea and understanding or 
acknowledgement of linkage between prior 
record and possible maximum penalties ............................  31-56 

31.62524 Admission, through guilty or no-contest plea to 
one charge, of prior convictions provides basis for 
sentencing as a repeater on any other charges that 
have been consolidated with the charge to which 
the guilty or no-contest plea was entered ...........................  31-57 

31.62525 Admission must be made by defendant 
personally; cannot be made by attorney .............................  31-57 

31.62526 Admission must contain specific reference to date 
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incarceration if conviction is more than five years 
old .............................................................................................  31-57 

31.62527 Admission by defendant that he is "repeater" as 
defined by Wisconsin Statutes, combined with 
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prior conviction .......................................................................  31-57 

31.62528 Admission by defendant that he pled guilty to 
offense is sufficient to establish that he was 
convicted of offense ................................................................  31-57 
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general ........................................................................................................  31-57 
31.62531 In general .................................................................................  31-57 
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evidence, state is not bound to rules of evidence ...............  31-57 
31.62533 In determining whether state has submitted 

sufficient proof, court must look to totality of 
post-trial evidence presented by state .................................  31-57 

31.62534 Burden and standard of proof (see sec. 31.62512) ..............  31-58 
31.62535 Use of CCAP report ................................................................  31-58 
31.62536 Sufficiency of proof in particular case .................................  31-58 
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31.6254 Proving prior conviction by use of official report of FBI or 
other governmental agency .....................................................................  31-58 
31.62541 In general .................................................................................  31-58 
31.62542 Presentence report ..................................................................  31-58 
31.62543 Certified copy of conviction (see sec. 31.6255) ...................  31-58 
31.62544 CCAP report is not official report of governmental 

agency ......................................................................................  31-58 
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conviction ...................................................................................................  31-58 
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sufficient because it was not certified is waived by 
failure to object on that ground in trial court .....................  31-58 

31.62553 Contention that judgment of conviction was not 
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was not certified is waived by failure to object on 
that ground in trial court .......................................................  31-59 

31.62554 Admissibility of, and reliance on, judgment of 
conviction that is not certified ..............................................  31-59 
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prior convictions .......................................................................................  31-59 
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year period .................................................................................................  31-59 
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probation ..................................................................................  31-59 
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five-year period by use of document from DOC 
indicating dates of imprisonment: contention that 
document was not sufficient because it was not 
"official report" is waived by failure to object on 
that ground in trial court .......................................................  31-60 

31.62577 By state's proof: proving incarceration that tolls 
five-year period by use of document from DOC 
indicating dates of imprisonment: admissibility of 
document in general ..............................................................  31-60 
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indicating dates of imprisonment ........................................  31-60 



  Page 
 

TC-897 

31.6258 Proving that prior conviction was during preceding five-
year period (cont'd) ..................................................................................  31-60 
31.62581 Time spent in actual confinement serving criminal 

sentence that is excluded in computing five-year 
period does not include time spent in sex crimes 
commitment ............................................................................  31-60 
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31.6259 Other matters .............................................................................................  31-61 
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31.62595 Statute curing error in excessive sentence (sec. 
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31.62596 Need for jury determination (see sec. 26.4493) ...................  31-61 
31.626 Effect of imposition of sentence for underlying offense, or of 

attributing portion of sentence to underlying offense, that is less than 
maximum possible for that offense ........................................................................  31-61 
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31.62814 May impose enhanced sentence for habitual 
criminality under general repeater statute on 
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45.129 Other matters .............................................................................................................  45-23 

45.1291 If meaning of language is plain, inquiry ordinarily stops ..................  45-23 
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To Its Terms .............................................................................................................................  45-23 
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45.1312 Dissent questioning validity of general rule .........................................  45-32 
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informed persons ......................................................................................................  45-32 

45.133 Disagreement on meaning of statute between parties or judges or 
between party and judge does not necessarily render statute 
ambiguous .................................................................................................................  45-33 
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another statutory provision .....................................................................................  45-33 

45.135 Impact of legislative history of statute on question of ambiguity .....................  45-34 
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ambiguity ...................................................................................................  45-34 
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interpreted it ..............................................................................................  45-34 

45.1353 Legislative history may be examined to determine plain 
meaning of statute (see sec. 45.1124) ......................................................  45-34 
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question of ambiguity ..............................................................................................  45-34 
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evidences statute's ambiguity .................................................................  45-34 
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45.137 Other matters relating to ambiguity ......................................................................  45-34 
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effectuate remedial purpose can only serve as aid for 
resolving ambiguity not as basis for creating ambiguity ....................  45-35 
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45.1389 Ambiguity not required before court may examine scope, 
context, or purpose of statute as long as the scope, context, 
and purpose are ascertainable from text and structure of 
statute itself, rather than extrinsic sources, such as legislative 
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45.139 Other matters relating to ambiguity (cont'd) ........................................................  45-35 
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provisions are difficult to apply to facts of particular case .................  45-35 
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susceptible to only one interpretation ...................................................  45-36 
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prohibited by statute ................................................................................  45-36 
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to encompass more than one set of circumstances ...............................  45-36 
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does not render word ambiguous ..........................................................  45-36 
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not mean that those statutes are ambiguous .........................................  45-36 
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45.1412 Prosecutor may charge more general statute proscribing 

defendant's criminal conduct even though more specific 
statute exists ..............................................................................................  45-38 
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45.1511 In general ...................................................................................................  45-38 
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45.1513 Rule only applies when statute is ambiguous; rule does not 

apply if statute is unambiguous .............................................................  45-42 
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45.1515 Application of rule of lenity in determining whether 
multiple prosecutions under particular statutory provision 
are permitted .............................................................................................  45-42 

45.1516 Rule of strict construction of penal statute does not mean 
that only narrowest possible construction must be adopted 
in disregard of statute's purpose ............................................................  45-42 

45.1517 Rule of lenity has no application outside realm of statutory 
construction ...............................................................................................  45-43 

45.1518 Other matters .............................................................................................  45-43 
45.15181 Rule of lenity does not require giving statute 

narrowest possible construction if doing so would 
run contrary to legislature's intent .......................................  45-43 

45.15182 Rule of lenity should not be applied when it 
would defeat true meaning and intent of statute ...............  45-43 

45.15183 Rule of lenity applies only when there is grievous 
ambiguity or uncertainty in statute .....................................  45-43 

45.15184 Rule of strict construction of penal statute cannot 
be used to circumvent purpose of statute ...........................  45-43 

45.152 Statute in derogation of common law ....................................................................  45-43 
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45.161 Remedial statute ........................................................................................................  45-43 
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45.1612 Particular remedial statute ......................................................................  45-43 
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45.1983) .......................................................................................................................  45-43 
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45.171 Unreasonable or absurd results ..............................................................................  45-43 

45.1711 In general ...................................................................................................  45-43 
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absurd result ..............................................................................................  45-48 
45.1713 Fact that plain language of statute creates unreasonable or 

absurd result does not give court right to change that 
language by judicial fiat; unreasonable or absurd results 
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45.1714 Fact that interpretation not supported by statutory language 
is more reasonable than interpretation supported by 
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interpretation unreasonable or absurd ..................................................  45-48 

45.1715 When faced with plain language, court applies plain 
language unless such application would lead to absurd or 
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45.1722 Where no conflict exists, court will not look beyond plain 
words of statute in construing it .............................................................  45-49 

45.173 Rendering any part of statute superfluous, inoperative, or 
meaningless; court's duty to give effect, where possible, to every 
sentence, clause and word of statute ......................................................................  45-49 
45.1731 In general ...................................................................................................  45-49 
45.1732 Interpretation of statute that renders element of crime easy 

to prove does not render that element superfluous .............................  45-51 
45.174 Creation of anomaly .................................................................................................  45-51 
45.175 Rendering statute unconstitutional (see secs. 47.45, 47.46, and 47.47) ..............  45-51 
45.176 Rendering another or related statute inoperative (see sec. 45.1987) ..................  45-51 
45.177 Rendering a term redundant ...................................................................................  45-51 
45.178 Rendering statute internally inconsistent or illogical ..........................................  45-51 
45.179 Other results that should be avoided .....................................................................  45-52 

45.1791 Tortured and twisted wheel-spinning requirement that lacks 
substantive rationale ................................................................................  45-52 

45.1792 Leaving gaps in statute (see sec. 45.19987) ............................................  45-52 
45.18 What Should Be Considered In Construing Statute ...........................................................  45-52 

45.181 Entire statute or section; statute is to be read as a whole ....................................  45-52 
45.182 Surrounding and closely-related sections or statutes ..........................................  45-54 
45.183 Other statutes dealing with same or similar subject ............................................  45-55 
45.184 Position of statutory subsection ..............................................................................  45-56 
45.185 Different language in different statutes .................................................................  45-56 
45.186 Language included in one section of statute but omitted in another ................  45-56 
45.187 Language deleted from earlier version of bill .......................................................  45-56 
45.188 Title of statute (see sec. 45.43) .................................................................................  45-56 
45.189 Other matters .............................................................................................................  45-56 

45.1891 Prior statutes on same subject (see sec. 45.1961) ...................................  45-56 
45.1892 Associated words (noscitur a sociis) (see sec. 45.24) ............................  45-56 
45.1893 Limiting phrase .........................................................................................  45-56 
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......................................................................................................................  45-56 
45.1895 Terms that were considered and rejected in drafting of 

statute .........................................................................................................  45-56 
45.1896 Context and structure of statute .............................................................  45-56 
45.1897 Overall intent of statutory scheme .........................................................  45-56 

45.19 Other Principles Of Construction .........................................................................................  45-56 
45.191 Statute should be interpreted with common sense; statute should be 

given its common sense meaning ...........................................................................  45-57 
45.192 Construction should produce harmony ................................................................  45-57 

45.1921 In general ...................................................................................................  45-57 
45.1922 Statutes dealing with same subject matter should be 

construed together and harmonized ......................................................  45-57 
45.1923 Statutes on same subject matter should be construed in 

manner that harmonizes them and gives each full force and 
effect ............................................................................................................  45-59 

45.1924 Each part of statute should be construed in connection with 
every other part to produce harmonious whole ..................................  45-59 

45.1925 Apparently conflicting provisions of law should be 
construed so as to harmonize them ........................................................  45-59 
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45.1926 Interrelated statutes should be construed to produce a 
harmonious whole ....................................................................................  45-59 

45.1927 When statutes conflict, court is to harmonize them in a 
manner that serves each statute's purpose ............................................  45-59 

45.1928 Conflicts between statutes are not favored and will not be 
held to exist if statute may be reasonably interpreted 
otherwise ....................................................................................................  45-59 

45.1929 Construction should reconcile legislature's goals in statutes 
under review .............................................................................................  45-59 

45.193 Statutory construction and the constitution ..........................................................  45-60 
45.1931 Construction so as to render statute constitutional (see sec. 

47.46) ...........................................................................................................  45-60 
45.1932 Construction so as to avoid constitutional issue (see sec. 

47.45) ...........................................................................................................  45-60 
45.1933 Supplying constitutional deficiencies to save statute (see sec. 

47.47) ...........................................................................................................  45-60 
45.194 Presumptions utilized in construing statutes .......................................................  45-60 

45.1941 Presumption that legislature, in enacting statutes, is aware of 
existing law ................................................................................................  45-60 
45.19411 In general .................................................................................  45-60 
45.19412 Existing case law .....................................................................  45-60 

45.1942 Presumption that legislature knows that in the absence of 
amendment of statute, construction put on it by court will 
remain unchanged ....................................................................................  45-61 

45.1943 Presumption against implied repeal of statute (see sec. 
45.441) .........................................................................................................  45-61 
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precisely to convey intended meaning ..................................................  45-61 
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consistent with that used by courts (see sec. 45.2941) .........................  45-61 

45.1946 Presumptions relating to legislature's enactment of statute 
modeled on federal statute, but containing different 
language .....................................................................................................  45-62 
45.19461 Presumption that, when state legislature has 

deliberately departed from broader language of 
federal statute that served as model for state 
statute, state legislature made deliberate choice to 
constrict statute's operation ..................................................  45-62 

45.19462 Presumption that, when state legislature has 
deliberately adopted different language than that 
found in federal statute that served as model for 
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choice to create statute with different meaning .................  45-62 

45.1947 Presumption that when legislature alters the words of a 
statute, it must intend to change the statute's meaning ......................  45-62 

45.1948 Other presumptions (cont'd) ...................................................................  45-62 
45.19481 Presumption that legislature intended to pass 

constitutional law ...................................................................  45-62 
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45.19482 Presumption that legislature intends for statute to 
be interpreted in manner that advances purposes 
of statute ..................................................................................  45-62 

45.19483 Presumption that legislature says what it means 
and means what it says ..........................................................  45-62 

45.1949 Other presumptions (cont'd) ...................................................................  45-62 
45.19491 Presumption that legislature intended to adopt 

common law definition of statutory term ...........................  45-62 
45.19492 Presumption that adoption of wording of statute 

from another jurisdiction carries with it previous 
judicial interpretations of the wording ................................  45-62 

45.19493 Presumption that, when Legislature uses different 
terms in statute, it intends terms to have different 
meanings ..................................................................................  45-62 
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used in related statutes to have same meaning in 
both provisions .......................................................................  45-63 

45.19495 Presumption that Congress unlikely to have 
intended radical departure from past practice 
without expressly saying so ..................................................  45-63 

45.19496 Presumption that legislature deliberately chose 
language it used in statute ....................................................  45-63 

45.19497 Where particular language is included in one 
section of statute but omitted in another section of 
same statute, it is generally presumed that the 
legislature acted intentionally and purposely in 
the disparate inclusion or exclusion ....................................  45-63 

45.19498 Presumption that where legislature adopts new 
law incorporating sections of prior law, legislature 
had knowledge of interpretation given to 
incorporated law .....................................................................  45-63 

45.19499 Presumption that, when legislature enacts 
verbatim provision of uniform act, intent of 
legislature is intent of drafters of uniform act ....................  45-63 

45.195 Legislative acquiescence in judicial or administrative interpretation of 
statute .........................................................................................................................  45-63 
45.1951 Judicial interpretation ..............................................................................  45-63 

45.19511 In general .................................................................................  45-63 
45.19512 By failing to pass proposed legislation that would 

have overturned judicial interpretation ..............................  45-64 
45.19513 When appellate court has authoritatively 

construed statute, chosen construction becomes 
part of statute and is to be maintained unless and 
until the legislature either amends or repeals 
statute .......................................................................................  45-64 

45.19514 Construction given to statute by supreme court 
becomes a part of statute unless legislature 
subsequently amends statute to effect change in it 
(see sec. 45.4795) .....................................................................  45-64 
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45.19515 Presumption that legislature knows that, in the 
absence of amendment of statute, construction put 
on it by court will remain unchanged (see sec. 
45.1942) .....................................................................................  45-64 

45.1952 Administrative interpretation .................................................................  45-64 
45.1953 Attorney general's interpretation ...........................................................  45-64 

45.196 Other principles of construction .............................................................................  45-64 
45.1961 New statutes construed in light of prior statutes on same 

subject .........................................................................................................  45-64 
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remedied ....................................................................................................  45-65 
45.1963 When statute contains particular provision, omission of such 
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similar statute ............................................................................................  45-65 

45.1964 Propriety of considering later-enacted laws (e.g., later 
amendments or additions to statute under consideration) .................  45-65 

45.1965 Amendment of statute that neither declares meaning of, nor 
seeks to clarify, earlier law fails to provide interpretive 
guidance .....................................................................................................  45-65 

45.1966 In absence of limiting language, court will not restrict 
unqualified language ...............................................................................  45-65 

45.1967 When legislature has wanted list in statute to be non-
exclusive, it has so stated in statute ........................................................  45-65 

45.1968 Legislation must be interpreted in light of common law and 
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45.1969 Determining reach or effect of qualifying or limiting words 
and phrases ................................................................................................  45-65 
45.19691 In general .................................................................................  45-65 
45.19692 Principle of "last preceding antecedent" or "rule of 
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carries with it previous judicial interpretations of the 
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of same legislation ....................................................................................  45-66 
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45.1975 When same word is used in neighboring subsections, it 
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(see sec. 45.298) ..........................................................................................  45-66 

45.1976 Words or phrases appearing in the same statute should be 
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45.297) .........................................................................................................  45-66 
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change .........................................................................................................  45-66 
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45.1988 Verb tense is significant in construing statute ......................................  45-67 
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statute .........................................................................................................  45-67 
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45.19971 Court's right to reject words, or read words into 
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