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I.
PURPOSE


The purpose of this policy is to establish guidelines for responding to domestic abuse 
with a particular focus on seizing or removing dangerous firearms, deterring the 
defendant from committing continuing acts of violence, helping adult victims and 
children, and reducing potential injuries to the involved parties and to assigned 
officers.  Our goal is to keep victims safe and hold abusers accountable for their 
criminal behavior.
II.
POLICY


This policy is focused on keeping dangerous firearms out of the hands of people who 
commit violent domestic crimes.

III.
DISCUSSION

With the potential for violence in domestic relationships, courts shall order parties involved in criminal or civil domestic violence cases to surrender firearms and/or ammunition to the Sheriff’s Department.  At the scene of a domestic violence call, officers may encounter citizens requesting, for personal safety reasons, to surrender non-evidentiary firearms and/or ammunition.   

Officers may also confront circumstances at the scene of a domestic violence call where, in the officers’ judgment, removal of firearms/ammunition is warranted in the interests of public safety.   The following procedures address the process for accepting, storing, and returning firearms and/or ammunition.

IV.
DEFINITIONS

A. Ammunition: means ammunition or cartridge.  Covers primers, bullets, or propellant powder designed for use in any firearms.
B. Cohabitation: requires a live-in relationship (or former live-in relationship) between two individuals (can be same sex), which in essence is a sexual/romantic one, not merely a roommate.

C. Domestic Violence Surrendered Firearms: firearms that are voluntarily surrendered by a party involved in a domestic violence investigation and are not known to be evidence of a crime, firearms removed in the interests of public safety, and domestic violence firearm that are surrendered or forfeited per court order.

D. Evidentiary Firearms: firearms that are evidence of a crime and may be required for future criminal prosecution.

E. 
Firearm: Any weapon (including a starter gun) which will or is designed to, or 
may readily be converted to expel a projectile by the action of an explosive;

1. the frame or receiver of any such weapon; or

2. any firearm muffler or firearm silencer; or

3. any destructive device.  Such term does not include an antique firearm

F. Intimate Partner: with respect to a person, the spouse of the person, a former spouse of the person, an individual who is a parent of a child of the person, and an individual who cohabitates with the person.

G.
Non-evidentiary Firearms: a domestic violence surrendered firearm that has no 


value as evidence.  The firearm appears to be legal to possess and ownership can 


be established.

  V.
PROCEDURE



A. 
The following conditions prohibit, under Federal law, any person from possessing 


a firearm and/or ammunition:
1. Person who has been convicted of a crime, punishable by imprisonment for more than one year (convicted felon). 18 U.S.C. 922(g)(1)
2. Fugitive from justice.  18 U.S.C. 922(g)(2)

3. Unlawful user of or addicted to a controlled substance. 18 U. S. C. 922(g)(3)

4. 
Adjudicated as a mental defective or committed to a mental institution. 



18 U. S. C. 922(g)(4)

5.
Person who is an illegal alien or unlawfully in the United States or legal, 


non-immigrant who fail to meet specific exceptions.  18 U.S.C. 



922(g)(5)(A)

6.
Dishonorable discharge from the military.  18 U.S.C. 922(g)(6)

7.
Renounced U.S. Citizenship.  U.S.C. 922(g)(7) 

8.
Possession of a firearm and/or ammunition while subject to a protection 


order.  18 U.S.C. 922(g)(8)

9.
Possession of a firearm and/or ammunition after conviction of a 

qualifying misdemeanor crime of domestic violence. 18 U. S. C. 922(g)(9)

10.
Title 18, U.S.C. 922(n) makes it unlawful to receive a firearm or 


ammunition while under federal indictment

B.
Federal Gun Control Act

1. The Federal Gun Control Act, 18 U.S.C. section 922(g) (8), prohibits persons from possessing a firearm and/or ammunition while subject to a valid qualifying protection order.  The protection order will qualify if it meets these requirements:

a.
The Protection Order was issued after a hearing of which the defendant had actual notice and an opportunity to participate:

b. 
The Protection Order restrained the defendant from harassing, stalking, or threatening an intimate partner or child of the defendant or intimate partner, from engaging in other conduct that would place an intimate partner in reasonable fear of bodily injury to the partner or child.

c. 
The Protection Order included a finding that the defendant posed a credible threat to the physical safety of an intimate partner; or

d. 
The Protection Order explicitly prohibited the use, attempted use or threatened use of physical force that would reasonably be expected to cause bodily injury.

2.
Federal Gun Control Act, Firearms Prohibition for Misdemeanor Crimes of Domestic Violence Firearms Prohibition, Lautenberg Amendment, 18 U.S.C. section 922(g)(9)

a. 
The Federal Gun Control Act, 18 U.S.C. section 922(g)(9), prohibits persons who have been convicted of a Misdemeanor Crime of Domestic Violence (MCDV) from receiving or possessing a firearm/or ammunition.  

b. State and local law enforcement officers at the scene of a domestic incident may seize firearms from a person subject to a qualifying conviction for a misdemeanor crime of domestic violence.   In the absence of authority for a State or local forfeiture action, the investigation should be referred, within 30 days, to investigators from Alcohol, Tobacco, and Firearms and/or prosecutors from the United States Attorney’s Office for determination of federal prohibitors for possible seizure and/or prosecution.
c. 18 U.S.C. section 922(g)(9) defines a MCDV as “an offense” that is a misdemeanor under federal, state, or tribal law; has as an element the use or attempted use of physical force, or the threatened use of a deadly weapon; and at the time the offense was committed, the defendant was:

(1) A current or former spouse, parent, or guardian of the victim;

(2) A person with whom the victim shares a child in common;
(3) A person who is cohabitating with or has cohabitated with the victim as a spouse, parent or guardian: or
(4) A person who was or is similarly situated to a spouse, parent, or guardian of the victim

d. The date of conviction for the MCDV must have preceded the firearms possession. 

e. Not considered a qualifying misdemeanor crime of domestic violence unless:

(1)
Represented by counsel or waived right to counsel

(2)
If entitled to jury, had a jury trial or waived right to a jury 
trial

(3)
If a conviction is expunged, set aside or civil rights have been 
restored (if the offense provides for loss of civil rights)

C. 
Wisconsin Firearms Prohibitions

1. Orders for surrender are mandatory under domestic abuse injunctions and child abuse injunctions. The court must inform the respondent of the requirements and penalties. 

2. The following persons, subject to injunctions, are prohibited under Wisconsin State Statutes from possessing a firearm:

a. The surrender of firearms is mandatory when a domestic abuse injunction protection order is granted against a respondent. 


§813.12(4m) 

b. The surrender of firearms is mandatory when a child abuse injunction protection order is granted against a respondent.  §813.122(5m)
c. The surrender of firearms is discretionary when a harassment injunction protection order is granted against a respondent. §813.125(4m)(a)

d. The surrender of firearms is discretionary when a vulnerable adult injunction protection order is granted against a respondent. §813.123.

D.
Sheriff’s Department Responsibility for Storage

1. 
When an injunction is issued, the respondent must surrender any firearms he/she owns or possesses to §813.12(4m)(a)2:

a. 
The sheriff in the county where the action was commenced, or

b. 
The sheriff in the county where the respondent resides, or

c.
Another person that the respondent may designate, if the court approves. 
2.
Possession of a firearm after the issuance of an injunction is a class G Felony punishable by up to 10 years and a $25,000 fine or both.  §941.29

3.
The Sheriff’s Department must provide respondents with a receipt for each firearm surrendered, including the manufacturer, model, serial number, and the signature of the respondent.  §813.12 (4m)(am)1

4.
Information on receipt may not be entered into any computerized or electronic data transfer system. §813.12 (4m)(am) 4

5.
The Sheriff’s Department may store firearms in a warehouse licensed under Chapter 99 and charge those costs to the respondent. §813.12 (4m)(aw)

6.
The Sheriff’s Department must enter injunctions into the TIME system within 24 hours. §813.12(6)(c)

E.
Exemptions from the Federal and State of Wisconsin Firearms Prohibitions include:

1.
The court order/injunction may not require a peace officer to surrender a firearm that he/she is required, as a condition of employment, to possess whether or not he/she is on duty. §941.29(10) (a) 
2.
The court order/injunction may not require a member of the U.S. Armed Forces/National Guard, to surrender a firearm that he/she is in possession of while in the line of duty.  §941.129(10)(b) 

3. The court order/injunction may not require a correctional officer to surrender a firearm, if that officer was employed prior to May 1, 1982 and required to possess a firearm as a condition of employment.  The exception applies only if the officer is eligible to possess under federal law and applies only while the officer is “on-duty” and working in an official capacity. §941.29(6).

4. Nothing prohibits an employer from imposing firearms restrictions upon its 
employees.

F. 
Evaluation of the Threat of Firearms When Investigating Domestic Violence

1. With the potential for violence in domestic relationships, courts may order 
parties involved in criminal or civil domestic violence cases to surrender 
firearms to local law enforcement officers.   At the scene of a domestic 
violence call, officers may encounter citizens requesting, for personal safety 
reasons, to surrender non-evidentiary firearms.   

2. Officers may also confront circumstances at the scene of a domestic violence call where, in the officers’ judgment, removal of firearm(s) is warranted in the interests of public safety. The following are the procedures for accepting, storing, and returning firearms:
a. 
Opportunities to search:

(1) plain view

(2) consensual

(3) exigent circumstances

(4) search warrant

(5) incident to arrest

(6) probable cause

(7) Terry frisks

(8) protective sweeps

(9) community caretaking function

b.
Opportunities to seize:


(1)
safe keeping


(2)
evidence/contraband


(3)
voluntary relinquishment

c.
Mandatory

(1) When an alleged offender in a domestic incident uses or threatens the imminent use of firearms or other legally possessed specifically identified weapons, confiscation is required. 

(2) Seize and confiscate illegally possessed weapons as contraband.  Arrest for appropriate weapons violations.

(3) Upon arresting an individual who is licensed to sell, carry, possess, repair or dispose of firearms, the arresting officer should, whenever practicable, notify the licensing body.

d.
Discretionary

(1)  Encourage the voluntary relinquishment of firearms when investigating domestic violence. Accept legally possessed weapons that are voluntarily surrendered.
(2)
In other domestic incidents not involving the threat of weapons, 
consider facilitating the voluntary surrender of firearms and other 
dangerous weapons.
G.
Returning Firearms Seized or Forfeited After the Issuance of an Injunction.  Sheriff’s Departments Responsibilities:
1.
Once surrendered, a firearm may not be returned except by application to the court.  The burden is on the owner, not the bailee, to apply to the circuit court for the return of a firearm. §813.12(4m)(a)2

2.
Expiration of the injunction does not automatically authorize the return of the firearm.

3.
Voluntary dismissal of the injunction does not automatically authorize the return of the firearm.

4.
Third party ownership is no exception to the requirement of surrender.

5.
Application to return the firearm is to be made to the Sheriff’s Department in the county in which the firearm was surrendered. 

6.
Receipt from the Sheriff’s Department given to the respondent at the time of surrender is conclusive proof of ownership for the purposes of returning firearms. §813.12(4m)(am)3
7.

If a firearm is returned while the restriction is in place, the person 
returning the firearm to the respondent may be subject to penalties under 
§941.29(4)

H.
Return of Firearms Seized as Evidence or Voluntarily Surrendered for Safe Keeping
1.
The investigating officer should complete the following research before authorizing the identification unit to return a firearm and/or ammunition:

a. Review the investigative report connected with the seizure or voluntary surrender of the firearm and/or ammunition to confirm that the firearm and/or ammunition is no longer needed for a criminal case.


b.
Complete a criminal history, National Crime Information Center  (NCIC), and Interstate Identification Index (III) check to make sure that the person requesting the release of the firearm and/or ammunition is not prohibited by federal or state law from possessing the firearms. 

c.
Check Circuit Court Access Program (CCAP) database records to determine if there are any criminal cases pending or findings that the person requesting the firearm has been adjudicated as not guilty due to reason of mental disease or defect in a criminal trial.  

d.
Review the receipt provided by the person requesting the firearm and/or ammunition to establish proper ownership.

e.
Complete release form ______
I.
Handling of Illegal Weapons. 

1.
Illegal weapon(s), or illegally modified weapon(s),(for example, weapons modified to fire fully auto or with serial numbers removed or altered) will not be returned to person(s) requesting to recover firearms without a court order and/or Federal and State licenses or permits to possess. The Alcohol, Tobacco and Firearms Bureau (ATFB) should be notified of such weapons and offered the opportunity to take custody and investigation of such weapons. 

J. Probation, Extended Supervision and Deferred Prosecution Agreements  


1. A respondent/defendant who is on probation and federally prohibited from possessing a firearm, on extended supervision, or under a deferred prosecution agreement will not be able to recover his/her firearms throughout the duration of the probationary or extended supervision period or the deferred prosecution agreement. 

K.
Third Party Recovery/New Ownership  

1. In general, the legal owner will be the only person, absent a court order, that can recover firearms from the Department. If the legal owner is not able to recover the firearm, because he/she no longer wants it or because of legal prohibitions, he/she may transfer ownership with a court order. The third party must undergo the same background clearances as the owner prior to release. The third party shall be advised of the criminal liability that attaches when a firearm is knowingly transferred to a prohibited person. §813.12(4m)(c) 

L.
Reason for Denial for Prior Conviction

1. Return can be denied when the case in point has been adjudicated but the prohibited person has a prior conviction that disqualifies them. A letter of notice sent giving the prior owner 90 days notice will trigger disposal in the 90-day period. 

M.
When Firearms Can Be Returned
1. Individuals that have contacted the Department and indicated their intent to recover their property after receiving a court order authorizing the return, must forward a copy of the return order to the Department prior to the return. Weapons taken without an order but voluntarily surrendered for safekeeping may require a court order for return but in most cases will not. 

N. Processing of the clearances 

1.
The general policy of the Department is that a firearm(s) will be returned after all legal reasons for not returning the firearm(s) have expired and the firearm(s) are no longer needed as evidence. Clearances can take up to a month. If the respondent provides a copy of a release or dismissal order, the respondent must also furnish the Department with a copy of his/her driver’s license in advance to complete the records clearance check. 
2. In cases where release is pursuant to a court order, such as mental health incidents where the Department has determined a court order is necessary, the failure to supply such an order copy will cause the refusal of release of any firearm(s) to the respondent until such time as a new appointment is made and the court order copy tendered. The order must be valid and signed by competent jurisdiction. In all cases, the tendered court order for release must name the specific person to whom the weapons will be released, the respondent to the original order, their legal representative or other person named by the court to receive the weapons. 

________________________________________________________________________


David J. Walsh





Date


Chief of Police

FIREARMS STATEMENT
1.  Does the suspect possess, own, or have access to firearms?

                                                                                                            Type Of Firearm

 FORMCHECKBOX 
 Yes
  Total firearms ____(List on page 2) ____ Handgun(s)_____Shotgun(s) ____ Rifle(s) ____Other
 FORMCHECKBOX 
 No

 FORMCHECKBOX 
Unknown 

2.  Where are the firearms located?   
 FORMCHECKBOX 
 Unknown ________________________________________________________________________
 FORMCHECKBOX 
 Residence ________________________________________________________________________
 FORMCHECKBOX 
 Vehicle __________________________________________________________________________
 FORMCHECKBOX 
 Third Party _______________________________________________________________________
 FORMCHECKBOX 
 Other____________________________________________________________________________

3.  Has the suspect used, displayed, or threatened to use firearms in the past against you or others?

 FORMCHECKBOX 
Yes
 If yes, describe below:
 FORMCHECKBOX 
No
_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4.  Firearm Used/Involved in current incident.   

  FORMCHECKBOX 
Yes     If Yes, Describe below:       FORMCHECKBOX 
No    
  FORMCHECKBOX 
N/A

_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Summary Of Firearms 
	Firearm Make and Model
	Caliber
	Serial Number
	Firearm(s) Removed
	Location If Firearm(s) Is Not Removed
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No
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No
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No
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No
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Yes    FORMCHECKBOX 
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	 FORMCHECKBOX 
Yes    FORMCHECKBOX 
No
	

	
	
	
	 FORMCHECKBOX 
Yes    FORMCHECKBOX 
No
	

	
	
	
	 FORMCHECKBOX 
Yes    FORMCHECKBOX 
No
	

	
	
	
	 FORMCHECKBOX 
Yes    FORMCHECKBOX 
No
	


April 15, 2010
INSTRUCTIONS TO TURN IN FIREARMS

Pursuant to a court order, you have been ordered to turn in any firearm(s) to the _____________County Sheriff’s Office.  Follow these instructions:
(1) Contact the ___________ County Sheriff’s Office Property Management Unit at (999) 999-999 during normal business hours, Monday-Friday (8:00 am – 4:00pm).  Inform the deputy that the court has ordered you to turn in your firearms to the Sheriff’s Department and arrange a time to do this as soon as possible.  Have your court case number available – this number is printed on the court order.  

(2) If staff are  not available, leave a detailed message, including your name, phone number(s) and the court case number. You will be contacted to schedule an appointment. If you have not received a call back within (1) business day you must call again to arrange for the surrender of your firearm(s).
(3) You must have a copy of the court order with you to give to the __________ County Sheriff’s Department when you turn in your firearm(s). 

(4) When you arrive at the designated location to surrender your firearm (s) you must keep your “unloaded” firearm(s) locked inside your vehicle (trunk if possible).  Upon contacting sheriff’s department personnel, provide them with a copy of the order and inform them that your firearm(s) are inside the vehicle.  The deputy  will advise you on what to do for the removal of the firearm(s).

(5) You must obtain a receipt from the Sheriff’s Department to provide proof to the court that you have turned in your firearm(s). You must then provide this receipt to the court.

YOU ARE RESPONSIBLE FOR COMPLYING WITH
THE CONDITIONS OF THE COURT ORDER IN
A TIMELY MANNER.
____________COUNTY SHERIFF’S DEPARTMENT

Property Management Unit, Firearms Surrender

(999) 999-999
RETURN OF SURRENDERED WEAPONS

Your Police Case Number is:_____________________________________

The _____________ Police Department’s Property Management Unit’s policy regarding the return of firearms is as follows:

Resolved Criminal Cases. In the case of resolved criminal cases, the __________ Department will release the firearm (s) to the owner if the owner is not legally prohibited from gun ownership, after the officer investigating the case has certified the firearm (s) is no longer needed as evidence in a future court action.   Firearms used in the commission of a crime and any firearm that is illegal to possess will not be returned.

After obtaining approval from the District Attorney’s Office to dispose of the firearm (s), the officer will complete a release form and forward it to the Property Management Unit. The __________Department will not release a firearm prior to receipt of this form. The weapon will not be released if a civil action to forfeit the weapon is being pursued.

Court Order to Surrender Firearms in a Civil or Criminal case.    If a court issued an order to surrender the firearm(s) in a civil case, or in a pending criminal case, the __________ Department will return the firearm to the legal owner after the order has expired, unless another legal basis exists to withhold the firearm.   The court that issued the original order to surrender the firearm(s) will be required to submit an order to the __________ Department authorizing the return of the firearm.

Court Order to Surrender Firearms after the issuance of a Temporary Protection Order or Court Injunction 

The firearm(s) will be returned when an Order to Surrender Firearms, a Temporary Protection Order, a Protection Order, or another similar order issued in a civil or criminal case has expired or been dismissed.   However, the expiration of an injunction or the voluntary dismissal of an injunction does automatically authorize the return of the firearm(s).  Once surrendered, a firearm (s) may not be returned except by application to the court.  The burden is on the owner, not the bailee, to apply to the court for return.   Application should be made in the county in which the person/agency to whom the firearm (s) was surrendered is located.
WHAT DOES THAT MEAN? Simply put, when everything is over in court and if you were not convicted of a crime that stops you from having a gun and there are no court orders on file that stop you from having a gun, you can get your gun back! 

Call and advise the _________ Police Department that everything has been settled and the process to evaluate whether your firearm (s) can be returned will begin. This process can take up to 30 days of more. 

NOTE: If your case is being dismissed, a copy of the courts order of dismissal and a copy of your drivers license will speed up the process of evaluating whether or not your firearm (s) should be returned. 

Suicide attempts or other mental health incidents. If  the ___________ Police Department obtained the firearm (s) after responding to an attempted suicide or other mental health complaints, the Department will not release the Firearm without a court order. 

FIREARM RETURN FORM

To Whom It May Concern:

The purpose of this notice is to advise you of several federal and state laws that could affect you as you take possession of the firearms described in the “Firearms Description” below. The ____________ Police Department wants you to make an informed decision as you take possession of, and become the legally responsible party for the(se) firearm(s) and/or ammunition.

There are several laws that regulate the transfer of firearms. In order for the ___________ Department to comply with federal and state laws, we require a full criminal history check of each person who wishes to obtain possession of a firearm in our custody. This includes a person picking up his or her own firearm, a person picking up a firearm for the purpose of delivering the weapon to the owner and any person taking possession and ownership, at the request of the legal owner of a firearm that is temporarily being held by the ___________ Department (called a third party transfer).

Federal Law
	Initials
	

	Yes
	No
	Question
	Federal Law

	 
	 
	Have you been convicted of a crime punishable by imprisonment for more than one year (felony)?
	18 U.S.C. § 922(g) (1)

	
	
	Are you an alien illegally or unlawfully in United States or legal, non-immigrants who fail to meet specific exceptions?
	18 U.S.C. § 922(g) (5)

	
	
	Are you a fugitive from justice?
	18 U.S.C. § 922(g) (2)

	
	
	Are you an unlawful user of or addicted to controlled substance?
	18 U.S.C. § 922(g) (3)

	
	
	Have you ever been adjudicated as mental defective or committed to mental institution?
	18 U.S.C. § 922(g) (4)

	
	
	Were you dishonorably discharged from military?
	18 U.S.C. § 922(g) (6)

	
	
	Have you ever renounced your U.S. citizenship?
	18 U.S.C. § 922(g) (7)

	
	
	Are you currently subject to a qualifying protective order?
	18 U.S.C. § 922(g) (8)

	
	
	Have you ever been convicted of  a qualifying misdemeanor crime of domestic violence?
	18 U.S.C. § 922(g) (9)

	
	
	Are you currently under federal indictment?
	18 U.S.C. § 922(n) 


It shall be unlawful for you to possess, transport or ship a firearm (s) or ammunition if you answer “YES” to any of the questions below:
My initials next to each question confirms my true and correct response.

______________________________________________                     ______________

  

             Signature





  (Date)
Firearm(s) Description

	Firearm Make and Model
	Caliber
	Serial Number
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